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BANK NOT PROTECTED BY POLICY AGAINST LOSS BY 
*““HOLD-UP”’ 


When a bank takes out a policy of insurance against ‘‘loss by rob- 
bery, commonly known as hold-up,’’ it naturally expects to be pro- 
tected in the event that hold-up men enter the bank and make off 
with its funds. 

The average person will have some difficulty in seeing just why 
the bank in the case of New Amsterdam Casualty Company v. Iowa 
State Bank was not protected in a situation of this kind. 

The bank, it seems, was not protected because of the construction 
placed by the court upon the provisions of the policy of insurance. 
Briefly, the bank claimed protection under a clause insuring it against 
loss by hold-up ‘‘from within the banking inclosure.’’ And the court 
decided that the vault, from which the money was taken, was not 
within the ‘‘banking inclosure.’’ 

The robbery occurred a few moments before the regular time for 
the opening of the bank. The robbers entered the bank under the 
pretense of making a deposit. They forced the three employees of 
the bank, then on duty, into a room and locked the door. The bank’s 
vault, which opened into that part of the premises, used by the bank’s 
officers and employees in their work, had already been opened for the 
day’s business. A safe and money chest, inside of the vault, had 
also been opened. The robbers seized money from the safe and money 
chest and also took money which had shortly before been placed in 
the tellers’ cages. The money taken from the tellers’ cages seems 
not to be involved in the controversy. The question presented was 
whether the insurance company was liable on its policy for the funds 
taken from the safe and money chest. This, of course, depended upon 
the provisions of the insurance policy. The bank claimed that it was 
entitled to recover under Clause C (1) of the policy which purported 
to cover loss by hold-up: 


‘From within the banking inclosure reserved for the use 
of the officers or office employees of the assured, while at least 
one officer or office employee of the assured is present and 
regularly at work in the premises.”’ 

375 








376 THE BANKING LAW JOURNAL 


The court held that this clause, standing alone might be so con- 
strued as to cover the loss. But Clause (2), which followed, re- 
covered loss by hold-up: 


‘‘From an officer or office employee of the assured while 
transferring the same during the assured’s regular office hours, 
either way between the said banking inclosures and any safe or 
vault described in the schedule as located in the premises, out- 
side of the said inclosures.’’ 


This clause, it will be noticed, covers loss by hold-up from an 
officer or employee transferring money or securities between the bank- 
ing ineclosure and any safe or vault outside of the inclosure. 

Construing these two clauses together, the court came to the 
conclusion that the vault, from which the money had been taken, was 
not within the ‘‘banking inclosure,’’ as that term was used in the 
policy. The loss was, therefore, not covered by the policy. 

Apparently, this is a common form of insurance policy. Policies 
of the same character have been involved in at least two other de- 
cisions. 

One is Mer Rouge State Bank v. Employers Liability Insurance 
Company 270 Fed. Rep. 567. This decision was published in the May, 
1921, issue of the Banking Law Journal at page 362. It here ap- 
peared that robbers entered the bank and, by force and the use of 
tirearms, compelled the cashier to open a locked vault. They stole 
money which they found in an unlocked safe within the vault. The 
insurance company refused to recognize the bank’s claim but, in an 
action by the bank, it was held that the company was liable. 

The other decision is Franklin State Bank v. Maryland Casualty 
Company, 256 Fed. Rep. 356. In this case it appeared that the rob- 
bery consisted in taking money from an unlocked safe within an un- 
locked vault. In this instance, the company also contended that the 
loss was not covered by the policy and in its contention it was up- 
held by the court. 

These decisions show that it is important for a banker who has 
taken the precaution to insure himself against loss by hold-up to 
know exactly what the various clauses in his policy mean. He may 
subsequently be surprised to learn that whether or not he is protected 
in case the hold-up occurs, depends upon the corner of the banking 
room in which the crime occurs or the methods adopted by the robbers 
in accomplishing their purpose. 

The wording of the policy involved in this action is obscure, and 
parts of the opinion written by the court are not entirely clear. As 
we read the opinion, the court says that if an officer were intercepted 
and robbed, while transferring funds between the banking inclosure 
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and a vault or safe located in the lobby, the insurance company would 
be liable. The court points out that the lobby of a bank would be a 
most unusual, as well as dangerous, place in which to locate a safe or 
vault. 

To express it differently, the policy sued on herein would protect 
a bank in the unconceivable situation of one of its officers conveying 
funds to or from a safe in its lobby, but would not protect a bank in 
the case of an ordinary hold-up such as is above described. Surely, 
a bank is entitled to greater protection than this when it pays money 
to an insurance company to indemnify it against loss through burglary 
or hold-up. 


BANK LIABLE IN FAILING TO REGISTER BONDS 
DELIVERED TO IT FOR SALE 


The plaintiffs, members of a partnership, sued the defendant bank, 
located at Jasper, Texas, for the value of two $500 Liberty Bonds, 
delivered to the bank for sale, which the bank forwarded for that pur- 
pose by unregistered mail and which were lost in the mail. It was 
held that the bank was liable for the value of the bonds. 

The plaintiffs were regular depositors in the bank and had rented 
one of its safe deposit boxes, in which the bonds in question were kept. 
For some time, the bank had followed the practice of accommodating 
its customers by receiving Liberty Bonds for sale. The bank was not 
in the market for bonds itself, but would forward them to some other 
party with instructions to sell and collect the proceeds. 

Knowing of the bank’s practice in this regard, the plaintiffs de- 
livered the two bonds to the eashier, asking him to have them sold 
and credit their account with the proceeds. The cashier accordingly 
dictated a letter to a bank at Houston, Texas, inclosing the bonds and 
asking that they be sold and the proceeds eredited to the forwarding 
bank’s account. 

The letter, with the bonds inclosed, was handed to a young lady 
employed by the bank and she was instructed to take the letter to the 
postoffice and have it registered. Arriving at the postoffice, she found 
the registry window closed. The proper amount of postage for reg- 
istering the letter was affixed and the letter deposited in the postoffice. 
She testified that on previous oceasions she had deposited mail, in- 
tended to be registered, in this manner and that usually the post 
master would issue a registry receipt later and mail it to the bank, 
On this occasion, however, the postmaster failed to issue the registry 
receipt and the bonds were lost in the mail. At least, they were never 
received by the bank to which they were addressed. 











378 THE BANKING LAW JOURNAL 


As stated, it was held that the bank was liable for the value of 
the bonds. Its liability was predicated on the fact that, in failing 
to see that the bonds were registered, it had not exercised that degree 
of diligence required of a bank in a transaction of this kind. 

In explaining the legal aspect of the case, it is necessary to refer 
to a few definitions connected with the law of bailment. A bailment 
occurs Whenever property is delivered by one person into the possession 
of another for safe keeping or for some other purpose. The bailee is 
the person into whose hands the property is delivered. A gratuitous 
bailment is one in which the bailee receives no benefit or compensa- 
tion. A bailment for the mutual benefit of the parties is one wherein 
the bailee, as well as the owner of the property, is benefited. Common 
examples of this class of bailments are found where property is de- 
livered to a railroad for transportation, where property is delivered 
to a warehouse for safe-keeping, or where property is pledged as se- 
curity for a loan. 

The principal difference between the two classes of bailments men- 
tioned lies in the responsibilities of the respective bailees. In a bail- 
ment for mutual benefit, the bailee is required to exercise ordinary 
diligence in protecting the property, while a gratuitous bailee is liable 
for the loss of or injury to the property only where he has been guilty 
of gross negligence or bad faith. 

In the present case, although the bank received no actual compen- 
sation for its service in selling the bonds, it was held that the bail- 
ment was one for mutual benefit. The benefit to the bank arose out 
of the fact that the proceeds of the sale, when collected, would be de- 
posited in the bank to the credit of the plaintiffs, without interest. 

On the question as to whether the failure to register the bonds 
amounted to negligence, the court said: 

‘The claimed negligence was based upon the failure on the part 
of the bank and its employees to register in the regular way and take 
a receipt for the letter containing these bonds, and the judgment is 
based upon the finding of the jury that such failure on the part of ap- 
pellant and its employees was negligence, and this verdict of the 
jury finds sufficient support in the evidence of Mr. Seale (the cashier) 
himself. Mr. Seale frankly, while a witness on the stand, stated that 
he was careful to instruct Miss Henderson to register the letter con- 
taining these bonds, and stated that he knew that it was not good 
business, and that it was unsafe to send bonds of this character and 
of such large denomination through the open mail, and it is very 
clear from his entire evidence that had his instructions been obeyed 
by Miss Henderson, these bonds would have been properly registered 
and a receipt taken before being placed in the mail. Now, it is, of 
course, unfortunate that the bank has to be responsible for this loss 
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to appellees, after its cashier had been careful to instruct that these 
bonds should be registered, but under the law the bank is responsible 
for the act of Miss Henderson in failing to comply with Mr. Seale’s 
instructions, upon the finding of the jury that Miss Henderson’s fail- 
ure to register the letter containing these bonds was negligence, and 
appellees were entitled to the recovery awarded them.’’ 

The case is Citizens Nat. Bank v. Ratcliff. The court’s opinion 
is published herein among the legal decisions. 
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FAILURE TO HAVE BOOKS AUDITED RENDERS FIDELITY 
INSURANCE POLICY VOID 


When a bank applies to an insurance company for a policy of 
fidelity insurance covering an employee, it is usually required to fill 
out and sign an application. 

This application generally embraces certain questions as to ex- 
aminations of the books of the bank to be made in the future. A 
failure to live up to the answer to this question may render the policy 
unenforceable against the insurance company. 

This is what happened in the decision of the Supreme Court of 
Arkansas in United States Fidelity & Guaranty Company v. Maxwell, 
237 S. W. Rep. 708. This litigation arose out of the failure of the 
Bank of Blytheville, Arkansas. The bank, it appeared, applied for 
two policies, each in the sum of $10,000, undertaking to reimburse 
the bank for loss caused by its cashier and assistant cashier respec- 
tively. 

The application blank contained a question as to whether any 
examination of the bank’s accounts, outside of the state bank examina- 
tions, would be made, and how frequently. The answer was to the 
effect that such examinations would be made once or twice each year 
by some reputable auditing firm. 

The policies were subsequently issued and each contained the fol- 
lowing clause: 

‘*Whereas, the employer has heretofore delivered to the company 
certain representations and promises relative to the duties and ac- 
counts of the employee, and other matters, it is hereby understood 
and agreed that those representations and such promises, and any 
subsequent representation or promise of the employer, hereafter re- 
quired by or lodged with the company, are hereby expressly warranted 
to be true.’’ 

The policies were renewed from year to year but no attempt was 
made to comply with the promise in the application as to the auditing 
of the bank’s books. When the bank failed in 1920, an examination 
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of the bank’s books showed that the cashier and assistant cashier were 
short in their accounts by approximately $680,000. 

The question whether the bank was entitled to recover on the poli- 
cies depended upon whether or not the statement in the application 
as to audits was a warranty. A warranty, it may be mentioned, is 
an undertaking that a certain fact in relation to the contract is true. 
In short, a warranty is part of the contract itself. 

It has been decided that a mere reference in a policy to the ap- 
plication does not constitute a warranty, even though the application 
itself contains a provision that the truth of its statements shall con- 
stitute a warranty. The reason for this rule is that the policy itself 
is the last word between the contracting parties and should be the 
evidence of the extent of the contract. The policy itself must contain 
an express warranty or by proper reference must incorporate therein 
the application which contains it; otherwise the statements in the ap- 
plication are deemed to be mere representations. Measured by this 
rule, the language of the policy in the present case was held sufficient 
to constitute a warranty of the truth of the statements and stipula- 
tions in the application.”’ 

Accordingly, it was held that the bank was not entitled to recover 
on the policies. 


CASHIER OF LIQUIDATING BANK NOT ENTITLED TO 
COMPENSATION 


hs 
In January, 1911, the Union Stockyards National Bank of Omaha, 


Nebraska, went into voluntary liquidation and was succeeded by the 
Stockyards National Bank. 

At this time E. F. Folda was president of the old bank and was 
appointed its liquidating agent by a formal resolution of the stock- 
holders. F. W. Clarke was a stockholder and director of the old bank 
and also served as its casher. He became vice-president of the suc- 
cessor bank at an increased salary. He continued to render services 
to the old bank in the matter of winding up its affairs. For these 
services, he claimed to be entitled to the sum of $10,000. It was held 
that when the old bank went into liquidation, his salary as cashier 
ceased and that he was not entitled to compensation for the assistance 
rendered by him to the liquidating agent, there being no contract, 
express or implied, providing for such compensation. 

The case is Nebraska National Bank v. Union Stockyards National 
Bank, Supreme Court of Nebraska, 187 N. W. Rep. 883. The de- 
cision was handed down April 19th. 

The following is quoted from the court’s opinion: 

‘‘Clarke performed services inuring to the benefit of the liquidat- 
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ing bank and its stockholders. This is conceded. He demanded pay- 
ment of obligations, solicited settlements, and made adjustments; em- 
ployed clerical help and attorneys; handled large amounts of money; 
disbursed proceeds in the form of dividends; and paid expenses of 
liquidation. A belief that he should charge a fee for his services was 
expressed in writing January 10, 1916, by Folda, the liquidating 
agent. Clarke’s fidelity and skill in performing services are not 
questioned. A spirit of generosity would suggest the payment of 
reasonable compensation without a contest. The question, however, 
arises on the implication of a contract, and the solution requires a 
view also from the standpoint of the liquidating bank and its stock- 
holders. They exercised their power to appoint a liquidating agent 
and they selected Folda for that position. This was the final word on 
that subject from the source of power. The appointment was never 
revoked or changed or supplemented. Thereafter there was no meet- 
ing of the directors. Folda served as liquidating agent during the 
entire course of liquidation. The services performed by Clarke were 
generally services which Folda had been appointed to perform. Neither 
the liquidating bank nor Folda appointed Clarke to any new position 
in connection with liquidation. Clarke was not directed to reduce as- 
sets to money, nor was he promised remuneration. Independently of 
compensation, he was vitally interested in the assets. He was a 
heavy stockholder in the old bank, and also a director and the cashier. 
He retained these relations to the end. As cashier of the old bank 
he handled its funds, and kept them temporarily on deposit in the 
new bank of which he was for a time vice-president. When his salary 
as cashier of the old bank ceased, his salary as vice-president of the 
new bank commenced with an increase in amount. The new bank 
occupied the offices of the old. The assets retained by the old bank 
remained in the hands of Clarke as vice-president of the new bank, 
and clerical help of the latter was used in the work of liquidation. 
The old bank remained a corporation. Its officers were the same after 
the change. As a director of the old bank Clarke was a fiduciary of 
its stockholders. He was their trustee. As cashier of the old bank he 
still handled their funds. These relations did not change when liquid- 
ation began. Interested as a stockholder in dividends arising from 
proceeds of the assets, and interested in securing these trust funds 
for temporary deposit in the new bank of which he was vice-president, 
Clarke did not ask for a fee until 1916, a period of five years, though 
he paid his own expenses of liquidation out of deposits under his 
control as cashier of the old bank. He never made any record of 
services or of charges therefor. While paying regular expenses of 
liquidation he drew personal dividends out of funds collected by: him, 
and waited five years before intimating that he expected to be paid for 
his services. In voluntarily notifying debtors to pay their obliga- 
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tions, and in voluntarily receiving and disbursing funds without ob- 
jections from the liquidating agent, Clarke did not go beyond the 
scope of his duties as cashier of the old bank under the circumstances, 
though he might properly have made a timely demand for compensa- 
tion or have turned the assets and the entire work of liquidation over 
to Folda. The inference that he was prompted by personal interest 
in the assets and by his individual and fiduciary relations with both 
the old bank and the new seems stronger than the implication that the 
old bank or Folda agreed to pay him for his services. The opportunity 
to apply on compensation for voluntary services of a trustee trust 
funds subject to his check is a temptation to which a fiduciary should 
not be exposed unnecessarily. The better view of the circumstances 
and of the rules of law and equity applicable to the facts seems to be 
that Clarke is not entitled to compensation under an implied contract.’’ 


HOLDER OF CASHIER’S CHECK A PREFERRED CREDITOR 


In a recent Kansas decision, Goodyear Tire & Rubber Company 
v. Hanover State Bank, 204 Pac. Rep. 992, it is held that the holder 
of a cashier’s check is entitled to a preference over the general credi- 
tors of the bank issuing the check. 

It appeared that the Goodyear Tire & Rubber Company sent a 
trade acceptance on Poell Bros. of Hanover, Kansas, to the Hanover 


State Bank for collection. The firm of Poell Bros., being a depositor 
in the bank, gave the bank a check on itself for the amount due on 
the acceptance. The bank thereupon issued its cashier’s check and 
forwarded it to the rubber company through a bank in Chicago. 
Before the cashier’s check could be presented, the Hanover State Bank 
closed its doors. 

The question presented was whether the rubber company was en- 
titled to recover the amount of the cashier’s check from the receiver 
as a preferred claim or merely to come in and share in the assets 
of the bank with the general creditors. The court pointed out that 
the test, by which such questions are determined, is whether the pay- 
ment made to the bank increased the assets coming to the hands of 
the receiver and made them larger by the amount of such payment 
than they otherwise would have been. 

It was held that while Poell Bros.’ check did not actually increase 
the fund coming to the hands of the receiver, there was an increase 
in legal effect. The court explains its holding in the following para- 
graphs: 

‘“When the bank was closed it had $6,971.95 in cash, and its books 
showed $54,444.58 in sight exchange, the actual amount being less than 
that, but in excess of 50 per cent. of it. If Poell Bros., instead of 
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paying the draft upon them by check, had used currency for the pur- 
pose, there can be no doubt that the receiver would hold the amount in 
trust for the plaintiff, for the total of cash, or its equivalent, which 
came into his hands would necessarily, or at all events presumptively, 
have been that much larger by reason of such payment. The court is 
of the opinion that the rule applies that, where a payment to a bank 
is made by a check drawn thereon, the result is the same as though 
the depositor had presented his check, received the money over the 
counter, and then used it in making the payment. That rule has 
often been announced.’’ 


TELEGRAM THAT BANK HAS FUNDS TO PAY CHECK DOES 
NOT MAKE IT LIABLE 

A recent Louisiana decision presents another situation, involving 
the question whether a telegram, sent by a drawee bank, with 
reference to the payment of a check drawn upon it, constitutes a 
certification rendering the bank liable. 

The case is Night & Day Bank of St. Louis v. First National Bank 
of Shreveport, Supreme Court of Louisiana, 91 So. Rep. 405. 

The plaintiff, a St. Louis bank, brought suit against the defend- 
ant, a bank at Shreveport, Louisiana, upon a check, payment of which 
was refused by the Shreveport bank for want of funds to the credit 
of the drawer. 

The question presented was whether two telegrams, sent by the 
defendant to the plaintiff, stating that the defendant had funds to 
pay the check in question, amounted to a certification or acceptance. 

The check was to the order of W. J. Burroughs, who sent the fol- 
lowing telegram to defendant: 

‘“‘Is check of E. 0. Shad Harper for $220 good.”’ 

Defendant’s telegram in answer was: 


‘“‘We have funds to pay check E. O. Shad Harper for 
$220.’’ 

The check and these telegrams presented to the plaintiff bank, it 
sent to the defendant the following telegram: 

‘‘Confirm your wire of today to W. J. Burroughs that you 
will honor $220 check E. O. Shad Harper.”’ 

Defendant telegraphed back: 

‘‘This confirms our telegram to W. J. Burroughs that we 
have funds to pay draft E. O. Shad Harper for $220.’’ 

The court held that the telegrams did not render the defendant 
bank liable on the check. The reason was that they contained no. 
promise to pay the check, but merely a statement that the drawer 
had funds on deposit sufficient for the purpose. 
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The following is quoted from the courts’ opinion: 

**These telegrams of defendant simply imparted the information 
that the balance of the drawer was sufficient to meet the check, and 
did not import an acceptance of the check or promise to pay it. They 
seem to have been carefully worded for guarding against acceptance 
or promise to pay. In fact, the person who sent them testified that 
he took this wording from the code of the American Bankers’ Asso- 
ciation, where for saying exactly what was said in these telegrams 
the word ‘lounging’ is to be used, and for accepting or promising to 
pay a check the word ‘lovebird’ is to be used. 

‘*The law as to whether a wording such as that of these telegrams 
imports acceptance or promise to pay is stated ni a note in 8 L. R.A. 
(N. S.) 1148, as follows: 


***Tt seems to be a well-settled rule of law that the drawee 

of a check will not be liable to the holder thereof upon a claimed 

contract of acceptance external to the check, where the alleged 

agreement upon the part of the drawee is based upon its state- 
ment that the check is ‘‘good,’’ or ‘‘all right,’’ or words of like 
import.’ 

‘*The complaint of plaintiff is that it was misled to its prejudice 
by these telegrams. If so, plaintiff has but itself to blame for not 
having known better the import of language. Moreover, plaintiff at 
the time it cashed this check was a member of the American Bankers’ 
Association and should have known that the said telegrams used the 
formula of that association for simply advising of the present condi- 
tion of a depositor’s balance. 

‘*What comfort the plaintiff can derive from the cases of Robbins 
v. Lambeth, 2 Rob. 304, and Marqueze v. Fernandez, 30 La. Ann. 
195, cited by its learned counsel, we are at a loss to discover. In the 
former the drawee of a draft, when the draft was presented for pay- 
ment, said that he could not pay until he had seen the drawer, but 
that, ‘there will be no difficulty about it’; and the court held that this 
did not amount to an acceptance, and that ‘words far less ambiguous, 
in ordinary circumstances, have been held not to bind as an acceptance’ 
—citing Powell v. Jones, lst Espinasse, p. 17 where it was ruled that 
the words, ‘there is your bill, it is all right,’ did not amount to an 
acceptance. The Fernandez decision on the original hearing was 
founded upon a course of conduct of which the court said: 


***The position of Fernandez & Co. is less favorable to them 
than it would have been if they had accepted this draft 
formally.’ ’’ 


**In other words the decision was founded, not upon a simple ac- 
ceptance, but upon estoppel resulting from repeated statements by 
which the plaintiff was lulled into a false security.’’ 














Banking Decisions 
In this department are published each month all of the important decisions of the 


Federal and State Courts, involving questions pertaining to the 
law of banking and negotiable instruments 


BANK NOT PROTECTED BY POLICY AGAINST 
LOSS BY “HOLD-UP” 


New Amsterdam Casualty Company v. Iowa State Bank, U. S. Circuit 
Court of Appeals, 277 Fed. Rep. 713. 


The defendant insurance company issued a policy to the 
plaintiff bank, insuring it against loss by robbery, commonly known 
as hold-up. The policy among other things, covered losses by 
holdup: 


‘“*C (1) From within the banking inclosure reserved for 
the use of the officers or office employees of the assured, while 
at least one officer or office employee of the assured is present 
and regularly at work in the premises: (2) From an officer 
or office employee of the assured while transferring the same 
(money) during the assured’s regular office hours, either way 
between the said banking inclosures and any safe or vault de- 
seribed in the schedule as located in the premises, outside of the 
said inclosures.’’ 


The bank had a vault opening into that portion of its premises, 
from which the public is generally excluded and which was used 
by the officers and employees in their work. The vault con- 
tained a safe and money chest. Just prior to the regular time 
for opening the bank, the vault and the safe and chest inside had 
been opened. Robbers entered the bank under the pretense of de- 
siring to make a deposit and with drawn revolvers, compelled the 
three employees, then on duty, to enter a room, in which they 
locked them. They took money from the safe and chest and made 
their escape. In an action by the bank against the insurance com- 
pany it was held that the bank was not protected. The reason 
was that the vault was not within the ‘‘banking inclosure’’ re- 
ferred to in clause C (1) above, as construed in the light of clause 


C (2). 


In error to the District Court of the United States for the Southern 
District of Iowa; Martin J. Wade, Judge. 
NOTE—For similar decisions see Banking Law Journal Digest (Second 


Edition) § 470. 
385 
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Action by the Iowa State Bank against the New Amsterdam Cas- 
ualty Company. Judgment for plaintiff, and defendant brings error. 
Reversed, and new trial ordered. 

Oscar Strauss, of Des Moines, Iowa (Brockett, Strauss & Blake, of 
Des Moines, Iowa, on the brief), for plaintiff in error. 

Charles Hutchinson, of Des Moines, Iowa (Clark, Byers & Hutchin- 
son, of Des Moines, Iowa, on the brief), for defendant in error. 

Before CARLAND and STONE, Cireuit Judges, and MUNGER, 
District Judge. 


MUNGER, District Judge——Whether or not the facts admitted 
or shown in this case justified a directed verdict in favor of the 
plaintiff bank is the question presented. By means of a robbery, the 
bank lost a large amount of money and securities taken from the un- 
locked safe kept within an unlocked vault. This action was brought 
upon an insurance policy which had been issued to the bank by the 
plaintiff in error. The insurer agreed to indemnify the bank: 


‘*A. For all loss of money and securities in consequence of the 
felonious abstraction of the same during the day or night from the 
safe or safes (or from the vault, if contents of same are specifically 
insured) after said safe or safes or vaults have been duly closed and 
locked, described in said schedule, while located in said banking room, 
also described in said schedule, hereinafter called the premises, by 
any person or persons after forcible entry into such safe or safes or 
vault, or by any accomplice of such person or persons. In the event 
that the said safe or safes or vault are not locked by time lock, the 
company shall not be liable for loss of said money and securities 
feloniously abstracted therefrom unless said forcible entry is made 
therein by the use of tools, explosives, chemicals or electricity directed 
thereupon. 

‘*B. For all loss by damage to said money and securities and to 
said safe or safes or vault described in said schedule, or to the premises, 
or to the office furniture and fixtures therein, caused by such person 
or persons while making or attempting to make such entry into said 
premises, vault, safe or safes. 

**C, For all loss by robbery (commonly known as ‘hold-up’) of 
money and securities: (1) From within the banking inclosure re- 
served for the use of the officers or office employees of the assured, 
while at least one officer or office employee of the assured is present 
and regularly at work in the premises: (2) From an officer or office 
employee of the assured while transferring the same during the as- 
sured’s regular office hours, either way between the said banking in- 
closures and any safe or vault described in the schedule as located in 
the premises, outside of the said inclosures: (3) from within that 
part of the safe or safes or vault insured hereunder, caused by robbers 
during the day or night, by compelling under the threat of personal 
violence an officer or employee of the assured to unlock and open the 
safe or safes or vault.’’ 
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The bank occupied a rectangular room fronting on Locust street 
in Des Moines, Iowa. A door opened into it from the street, and led 
into the portion of the room known as the lobby, or the portion of it 
commonly used by the public in transacting business with the officers 
and employees. The lobby was a little longer than half the length of 
the banking room. Opposite this lobby was: First, an office room 
containing several desks usually occupied by the chief officers of the 
bank, and separated from the lobby by a gate and a counter; and, 
second, three latticed wite enclosures, commonly called cages, in which 
the tellers and others worked. These cages faced the lobby and had 
the usual wicket gates in front, and they opened in the rear into a 
narrow passageway leading from the office in front, and passing in 
the rear of the cages to the rear portion of the banking room. In 
this rear portion was a counter and partition adjoining the last cage 
and which separated the lobby from the room. There was also a 
vault in which there was a safe and a money chest. Near the vault 
a small room was partitioned off and used as a lavatory. The vault 
had a door upon which there was a combination and a time lock, and 
the chest door had a combination lock. The robbers were admitted 
to the lobby on the statement that they wished to deposit some money. 
It was a little before the regular time for opening the bank, but the 
assistant cashier and two other employees were already at work. The 
time lock on the safe had yielded and the cashier had worked the 
combination lock and opened the safe and had also opened the chest 
and had taken to the cages a portion of the money and securities to 
be kept there for ready use. The robbers suddenly confronted the em- 
ployees with drawn revolvers and forced them to march behind the 
cages into the rear room and vault and then into the lavatory, where 
they were locked in. The robbers took a large amount of money from 
the safe, some from the chest, and some from the trays in the cages, 
and escaped by way of the door into the street. Upon these facts, is 
the loss covered by the policy of insurance? No particular question 
is made as to the money taken from the cages, but the amount so 
taken is not shown. The question that is argued is the liability for 
the money taken from the safe or chest within the vault. 

The language of clause C (1), which has been quoted, is relied 
upon by the insured as indemnifying it against this loss, as it inter- 
prets the word ‘‘inclosure’’ in the clause defining a robbery ‘‘from 
within the banking inclosure reserved for the use of the officers or 
office employees of the assured’’ to mean all that part of the banking 
room, except the lobby used by the bank’s customers. In this view 
the vault is considered as a part of the inclosure. The first clause of 
paragraph C, if it stood alone, might be thus construed, but such a 
construction makes the following clause of this policy lead to an 
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absurd result. The words ‘‘the premises’’ in that clause had already 
been defined in clause A as the banking room described in the schedule, 
and the schedule defined the location of the building at 603 Locust 
street in Des Moines, Iowa. Clause C (2) therefore has the same 
effect as if it read as follows: 


‘*From an officer or office employee of the assured while transfer- 
ring money or securities, during the assured’s regular office hours, either 
way between the portions of the banking room (including the vault) 
which were not occupied by the lobby and any safe or vault which 
is deseribed in the schedule as located in the banking room at 603 
Locust street, and is also located in the lobby.’’ 


There was no safe nor vault located in the lobby, and such a loca- 
tion for a bank’s safe or vault is unusual and perhaps unknown, and 
would be exceedingly inconvenient as well as dangerous to the safe- 
ty of its contents while being transferred to and from it. This con- 
struction also impairs the ordinary meaning and scope of the words 
used in clause C (3) because if clause C (1) insured against any rob- 
bery from within the vault, or the safe or chest within the vault pro- 
vided one or more of the bank’s officers or office employees was pres- 
ent and regularly at work, it was needless to add in clause C (3) a 
more particular description of one kind of such robbery—that is, a 
robbery by compelling an officer or employee, at some time when an 
officer or employee was present and regularly at work, to unlock and 
open the safe or safes or vault. 

In construing a policy of insurance containing the same provi- 
sions which have been quoted, the Court of Appeals for the Fifth 
Cireuit in the case of Franklin State Bank v. Maryland Casualty Co., 
256 Fed. 356, 359, 361, 167 C. C. A. 526, decided, upon full considera- 
tion, that the insurance covers losses from safes by robbery only when 
an officer or employee is forcibly compelled to unlock and open it. 
The same court in the case of Mer Rouge State Bank v. Employers’ 
Assur. Co., 270 Fed. 567, held that such insurance covered a robbery 
of securities from an unlocked safe provided the safe was within a 
locked vault, when the bank officer was forcibly compelled to unlock 
the vault. The decision of a Court of Appeals for another cir- 
cuit upon the exact question is ordinarily followed, unless there are 
exceptional circumstances requiring a different conclusion. Bright v. 
State of Arkansas, 249 Fed. 950, 952, 162 C. C. A. 148; United States 
v. F. A. Marsily & Co., 165 Fed. 186, 187, 91 C. C. A. 220; Conant 
v. Kinney (C. C.) 162 Fed. 581; Kinney v. Conant, 166 Fed. 720, 
721, 92 C. C. A. 410; Erie R. Co. v. Russell, 183 Fed. 722, 725, 106 C. 
C. A. 160. The difficulties arising from a contrary decision, which 
have been heretofore referred to, have led to coneurrence with the 
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conclusion announced in the ease of Franklin State Bank v. Maryland 
Casualty Co. 

The policy in suit, after stating the liability of the insurer, as has 
been stated, made the liability subject to certain special agreements, 
and then stated that ‘‘the insurance provided by this policy”’’ attached 
specifically : 


‘*(a) In amount of $20,000 to money and securities in safe No. 1. 
* * * (e) In amount of $20,000 to loss by robbery (commonly known 
as ‘hold-up’).’’ 


The insured claims that this was insurance against the loss of 
money and securities from the safe, whether locked or unlocked, but 
this ignores the fact that it was only the insurance provided by the 
policy, and which had been defined and limited as heretofore stated, 
which attached to the losses thus specially singled out. This specifica- 
tion was made in order to define and limit the amount insured as to 
each of these classes of hazards, but was not made to contradict or 
qualify the terms and limitations of the risks covered in prior portions 
of the policy. 

The insured also claims that sections 3626 and 3628 of the Iowa 
Code of 1897, which state that a defendant’s answer to a plaintiff’s 
pleading averring the performance of all conditions precedent in 
a contract sued upon is not sufficient if it controverts such obligations 
by mere contradictions, but that the defendant must specifically state 
the facts relied upon, and that section 3621, which provides that, if a 
party claims a right founded on an exception of any kind, he shall 
state such exception particularly in his pleading, prevent the insurer 
from relying on any of the special agreements or conditions in this 
policy, because the answer was in effect a general denial. The answer 
did not rely upon the failure of the insured to perform any condi- 
tion precedent, nor did it claim any right founded upon an exception, 
but claimed that the policy of insurance as pleaded by the insured did 
not cover a risk arising from the facts which have been stated, and 
a general denial properly controverted the insured’s allegation, that 
it had sustained loss by robbery from within the banking inclosure. 

The court should have directed a verdict in favor of the insurer 
as to the liability for money and securities taken from within the 
vault, safe and chest. 

The judgment will be reversed, and a new trial ordered. 

STONE, Cireuit Judge (dissenting). It is here urged that the 
loss was not within the terms of the bond. The loss occurred just 
before bank opening time in the morning. The robbers, under pre- 
tense of desiring to make a deposit, gained admission to the building 
- while three officers or employees were transferring funds from a safe 
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in a vault to the tellers’ cages and were otherwise preparing for the 
day’s business. The robbers, with pistols, intimidated the bank em- 
ployees and robbed the safe. The safe was in a vault which opened 
into the inclosure reserved for employees and officers. The policy 
covered robbery (by hold-up) of money and securities: 


**(1) From within the banking inclosure reserved for the use of 
the officers or office employees of the assured, while at least one officer 
or office employee of the assured is present and regularly at work in 
the premises; (2) from an officer or office employee of the assured 
while transferring the same during the assured’s regular office hours, 
either way between the said banking inclosures and any safe or vault 
described in the schedule as located in the premises outside of the 
said inclosures; (3) from within that part of the safe or safes or vault 
insured hereunder, caused by robbers during the day or night, by 
compelling under threat of personal violence an officer or employee of 
the assured to unlock and open the safe or safes or vault.’’ 


It is claimed that the safe, being in the vault, was not ‘‘within 
the banking inclosure’’ as used in above quotation; that the em- 
ployees were not ‘‘regularly at work in the premises,’’ and that the 
policy does not cover robbery from an unlocked safe. 

I think the vault was clearly within the meaning of ‘‘banking en- 
closure reserved for the use of officers or office employees of the as- 
sured.’ It was a place opening only into that portion from which 
the public was excluded and in which the officers and employees 
worked and it was used by them in the ordinary work of the bank. 
The safe being within the vault was therefore within the ‘‘banking 
inclosure.’’ 

‘I think there is no merit to the second point as the employees were 
regularly at work just before banking hours doing those things 
necessary and usual in preparation for the business of the day. 

The third contention seems unsound to me. The provision as to 
loss within the banking inclosure naturally covers all money and se- 
curities within that inclosure, and I find no limitation, within that 
clause or elsewhere in the bond, which would except money or securi- 
ties within that inclosure because they were in an open safe therein. 
The case of Franklin State Bank v. Maryland Casualty Co. (5th 
Cir.) 256 Fed. 356, 167 C. C. A. 526, is squarely to the contrary, but 
it is neither controlling nor convincing. There was no such binding 
obligation on the trial court to follow the Franklin Bank decision that 
its failure to do so was reversible error. 

I think the judgment should be affirmed. 
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BANK LIABLE IN FAILING TO REGISTER 
BONDS DELIVERED TO IT FOR SALE 


Citizens National Bank of Jasper v. Ratcliff & Lanier, Court of 
Appeals of Texas. 238 S. W. Rep. 362. 


The plaintiffs delivered two $500 Liberty Bonds to the defend- 
ant bank to be sold, the proceeds to be deposited to the plaintiffs’ 
credit when collected. The bonds were forwarded by mail to an- 
other bank with instructions as to their sale. The employee of the 
bank, charged with the duty of mailing the bonds, neglected to 
have them registered, although instructed to do so. The bonds 
were lost in the mail. It was held that the transaction was a 
bailment for mutual benefit and that in neglecting to register the 
bonds, the bank had failed to exercise that degree of care required 
in a transaction of this kind. The bank was, therefore, liable for 
the value of the bonds. 


Appeal from District Court, Jasper County; V. H. Stark, Judge. 

Suit by Ratcliff & Lanier against the Citizens’ National Bank of 
Jasper and another judgment for plaintiffs against named defendant 
and named defendant appeals. Affirmed. 

Smith & Lanier, of Jasper, for appellant. 

G. E. Richardson, of Jasper, and Wightman & Forse, of Newton, 
for appellees. 


HIGHTOWER, C. J.—The appellees, Ratcliff & Lanier, a mer- 
eantile co-partnership composed of B. 8S. Ratcliff and T. B. Lanier, 
filed this suit in the district court of Jasper county against appellant, 
Citizens’ National Bank, of that place, and John H. Seale, Sr., who 
is the cashier of said bank, seeking to recover the value of two Liberty 
Bonds issued by the national government, and being of the class known 
as the fourth loan issue, and each bond being for the amount of $500, 
and made payable to bearer. There are two counts in the plaintiff’s 
petition, the first claiming liability against defendants as for conver- 
sion of said bonds, and second, alleging that, in the event it should 
be determined upon trial that the bonds were not converted, then both 
the bank and Seale were liable as bailees to the plaintiffs for the value 
of said bonds, in consequence of negligence on their part which re- 
sulted in the loss of the bonds. 

The defendants filed a joint answer, consisting of general demurrer 
and general denial, and the bank pleaded specially that the transac- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 314. 
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tion between the parties made the basis of this suit was, so far as the 
bank is concerned, ultra vires, and that therefore no liability upon 
either count of the petition could be established against the bank. 

The facts upon which the judgment rests are wholly without dis- 
pute, and the only issue submitted for the jury’s consideration was 
as to the value of the bonds. 

On February 27, 1920, appellees were the owners of the above- 
mentioned bonds, and for some time prior to that date kept them in 
a safety deposit box in appellant bank, to which appellees had free 
access, and over which they exercised complete control. On the day 
mentioned, Mr. Lanier of the firm went to the bank and took the 
bonds from the safety deposit box and turned them over to Mr. John 
H. Seale, in his capacity as cashier of the bank, with the request that 
the bank sell the bonds for appellees upon the best terms obtainable, 
and deposit the proceeds in the bank to the credit of the appellees. 
At that time appellees were regular customers of the bank, and 
regularly carried a deposit in the bank, and the bank was engaged 
in the regular banking business under the banking laws of the United 
States. The bank was not in the market for purchasing such bonds, 
but Mr. Seale testified that the bank for some time had been handling 
such bonds for its customers in general, when requested to do so, 
and making sales of them where it could, and would deposit the pro- 
ceeds in the bank to the credit of its customers. As to this particular 
transaction, Mr. Seale testified, substantially, that he told Mr. Lanier 
that the bank would send these two bonds to its correspondent bank 
at Houston, the First National Bank of Houston, with instructions to 
sell the same upon the best terms obtainable, and that, when such 
sale should be made and the proceeds received, the same would be 
deposited in the bank and the appellees credited therewith. Mr. 
Lanier testified that he did not remember whether Mr. Seale made 
any statement to him as to where or to whom the bonds would be 
shipped for sale, but that he did understand that they were to be 
sold by the bank as stated, and the proceeds deposited to the credit 
of his firm in the bank. 

At the time of this transaction between Mr. Seale and Mr. 
Lanier, there was employed as bookkeeper and stenographer in the 
bank a young lady, Miss Henderson, about 20 years of age, and on 
the same day of the transaction between the parties, Mr. Seale, acting 
for the bank, dictated a letter to the First National Bank of Houston, 
in which he stated that he was inclosing the two bonds mentioned, and 
requested the Houston bank to make a sale of the bonds for the best 
market value, and to credit the account of the Citizens’ National Bank 
of Jasper with such proceeds on the books of the Houston bank. Mr. 
Seale testified, and there is no dispute on the point, that he was care- 
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ful to instruct Miss Henderson to register the letter in the post office 
at Jasper before placing it in the mail. The young lady, Miss 
Henderson, testified by deposition, and stated, substantially, that she 
wrote the letter as dictated by Mr. Seale, and placed it, together with 
the bonds, in an envelope, and took it to the post office at Jasper 
on the same day, with the intention of having the same put in the 
registered mail and taking a receipt therefor; that the enevelope was 
sufficiently stamped for registration and marked as a_ registered 
package before it left the bank’s office, but that when she got to the post 
office she found the registry window closed, and in keeping with the 
custom of the bank, under such circumstances, she placed the envelope 
in the post office box without taking any registry receipt therefor. 
She testified that on numerous occasions prior to this she had so 
deposited packages intended to be registered in the post office, and that 
usually the postmaster at Jasper would issue a registry receipt to the 
bank and place it in the bank’s mail box, and that with the next 
incoming mail to the bank the bank would receive such registry 
receipt. On this occasion, however, the testimony is undisputed to the 
effect that the post office at Jasper did not issue any registry receipt 
for this mail package, and, when this was discovered a day or two 
later, appellant instituted an inquiry about the matter, and learned 
from the post office employes that such registry receipt had not been 
issued, and on not hearing from the Houston bank within the expected 
time relative to these bonds, appellant instituted an active inquiry, 
with a view to locating them. The Houston bank denied receiving the 
bonds at all, or any letter concerning them, and after long and persist- 
ent inquiry and efforts to find these bonds or some trace of them appel- 
lant was unable to do so, and the bonds were never returned to appel- 
lees, and the appellant refused to credit appellees with the value there- 
of, as was agreed. This refusal on the part of the appellant to return 
the bonds or account to appellees for their value resulted in this suit. 

The only issue submitted for the jury’s consideration was as fol- 
lows: 


‘“Was the defendant the Citizens’ National Bank, its cashier or 
employes, negligent in preparing for transmission and transmitting to 
the First National Bank of Houston the bonds described in plaintiffs’ 
petition? You will answer this question Yes or No, as you find the 
fact to be.”’ 


To this issue the jury answered in the affirmative. In connection 
with the issue and as guiding the jury in its determination, the court 
defined negligence as follows: 


‘‘Negligence consists in doing something or omitting to do some- 
thing which a person of ordinary care and prudence would not have 
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done or would not have omitted to do under like or similar cir- 
cumstances. ’’ 


The court instructed the jury further that the burden of proof was 
upon the plaintiffs to establish by a preponderance of the evidence 
negligence on the part of the bank as claimed. 

Upon the verdict of the jury, the court rendered judgment in favor 
of appellees against the Citizens’ National Bank of Jasper for the 
sum of $933.44, with interest on that amount from the 28th day of 
February, 1920, at the rate of 6 per cent. per annum. There is no 
contention as to the amount of the judgment, because in rendering 
judgment upon the jury’s verdict the court based the amount of the 
judgment upon the value of the bonds at the time of their loss, as 
shown by the testimony of Mr. Seale himself. As to the defendant 
Seale individually, the judgment was in his favor, and the undisputed 
proof shows that he acted in the transaction solely as the cashier and 
agent of the bank, and not in his individual capacity. Appellant, the 
bank, filed its motion for a new trial, which was overruled, and the 
ease comes here on five assignments of error. 

The first four of these assignments relate to the same contention 
made by appellant, both below and here, which is, in substance, that 
the undisputed evidence in this case showed that the Citizens’ National 
Bank, appellant, was wholly a gratuitous bailee in its contract to sell 
the two bonds for appellee, and that, being wholly a gratuitous bailee, 
there could be no liability against appellant in the absence of proof 
of gross negligence or bad faith in its part in handling these bonds. 
If counsel for appellant were correct in their contention that appellant, 
under the facts of this case, was a gratuitous bailee in handling these 
bonds, they would also be correct in their contention, according to the 
weight of authority as we find it, that no liability could be established 
against appellant in the absence of proof of gross negligence or bad 
faith. This seems to be the general rule. 3 Am. & Eng. Enc. of Law 
(2d Ed.) 745. This rule seems to have been adopted by the Supreme 
Court of this state at an early date, as shown by the decision in Fulton 
v. Alexander, 21, Tex. 148. See, also, Texas Central Railway Co. v. 
Flanary (Tex. Civ. App.) 50 S. W. 726. But it also well established as 
a general rule that where the bailment is for mutual benefit of the 
parties to the transaction, whatever may be the nature of the benefit 
to the bailee, the bailment is not gratuitous, and in such case the bailee 
is held to the exercise of ordinary care. In other words, where the 
bailment is for mutual benefit of the parties, the bailee must be 
responsible for breach if only ordinary negligence be shown. 5 Cyc. 
184. The author cites in support of this rule authorities from 
practically every state in the Union. 
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Counsel for appellant, upon trial of the case, requested the trial 
judge to submit to the jury the issue as to whether appellant, upor 
the facts of this case, was guilty of gross negligence in failing to 
register the letter to the Houston bank containing these bonds; this 
request being made in keeping with appellant’s contention that the 
bailment in this case was wholly gratuitous on its part, and was for the 
sole benefit of the appellees. The court refused to submit such issue 
for the jury’s answer, and it is our conclusion that there was no error 
in this action. While Mr. Seale testified that the bank was to receive 
no commission on the sale of these bonds, nor any other compensation 
in the way of money for the bank’s trouble and time in making the 
sale for appellees, and while this testimony on his part is wholly un- 
contradicted, yet he further very frankly admitted that the appellees 
were regular customers of the bank at the time of this transaction, 
and carried a regular deposit there, and that it was the intention 
between the parties at the time of the transaction that, when the 
proceeds of the bonds should be received, they would be deposited with 
appellant, and that the bank expected to have, and would have had, 
the benefit of such deposit without the payment of any interest by the 
bank thereon, and that such deposit would have remained with the 
bank until checked out by appellees in the usual course of a banking 
business. Of course, Mr. Seale was unable to say how long the bank 
would have had the benefit of this deposit and use of the money with- 
out interest, but it certainly cannot be consistently held that a bank- 
ing institution receives no benefit from a deposit of money by its 
customers, and especially where such deposits draw no interest in 
favor of the customer. On the contrary, it is probably true that 
large financial benefits are derived by banking institutions from such 
deposits. The fact that it could not be said how long such deposit 
may remain with the bank or in what amounts it would be checked 
out cannot, we think, have the effect to deny that the bank receives 
no financial benefit from such deposit. A great array of authorities 
is cited by the energetic and able counsel for appellant, supporting 
their proposition that a gratuitous bailee cannot be held liable for loss 
or damage in the absence of a showing of gross negligence or bad faith, 
and we have read many of such authorities, but none of them go so 
far as to hold that a banking institution is a gratuitous bailee upon 
facts parallel to those in this record. We, therefore, conclude that 
counsel for appellant are wrong in their contention that the appellees 
in this case were not entitled to recover for ordinary negligence as 
shown, but only upon a showing of gross negligence or bad faith, and 
therefore we hold that the court was not in error in its refusal to 
submit the issues of gross negligence to the jury. 

The claimed negligence was based upon the failure on the part 
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of the bank and its employees to register in the usual way and take a 
receipt for the letter containing these bonds, and the judgment is based 
upon the finding of the jury that such failure on the part of appellant 
and its employes was negligence, and this verdict of the jury finds 
sufficient support in the evidence of Mr. Seale himself. Mr. 
Seale frankly, while a witness on the stand, stated that he was care- 
ful to instruct Miss Henderson to register the letter containing these 
bonds, and stated that he knew that it was not good business, and that 
it was unsafe to send bonds of this character and of such large 
denomination through the open mail, and it is very clear from his 
entire evidence that had his instructions been obeyed by Miss Hender- 
son, these bonds would have been properly registered and a receipt 
taken before being placed in the mail. Now, it is, of course, unfortunate 
that the bank has to be responsible for this loss to appellees, after its 
eashier had been careful to instruct that these bonds should be 
registered, but under the law the bank is responsible for the act of Miss 
Henderson in failing to comply with Mr. Seale’s instructions, upon 
the finding of the jury that Miss Henderson’s failure to register the 
letter containing these bonds was negligence, and appellees were 
entitled to the recovery awarded them. 

Finding no error in the record of which appellant could justly 
complain, the judgment will be in all things affirmed. It has been so 
ordered. 


BANK NOT ENTITLED TO RECOVER ON IN- 
DEMNITY BOND 


Bristol Trust Company v. National Surety Company, Supreme Court 
of Errors of Connecticut. 116 Atl. Rep. 251. 


The defendant surety company issued a bond to the plaintiff 
bank indemnifying it against loss not exceeding $10,000, through 
the fraud, dishonesty, forgery, etc. of its treasurer. The treasurer 
frequently accommodated one Block in the following manner. When 
Block’s account in the A bank in a neighboring town was over- 
drawn he would give the treasurer a check on the A bank for the 
amount of the overdraft and would receive from the treasurer 
funds which he would deposit in the A bank to cover the over- 
draft. By the time his check was presented to the A bank, it 
would be good. Block was adjudiciated a bankrupt. His trustee 
in bankruptcy sued the plaintiff bank on the theory that repay- 
ments by Block of advances on his checks were voidable prefer- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 16:. 
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ences and recoverable under the bankruptcy law by the trustee. 
Chiefly for the purpose of avoiding publicity the plaintiff bank 
settled for $5,000. It was held that the surety company was not 
liable on its bond to the plaintiff bank in the absence of adjudica- 
tion of facts necessary to establish receipt by the bank of voidable 
preferences. And there had been no such adjudication. Judg- 
ment was, therefore, given in favor of the surety company. 


Appeal from Superior Court, Hartford County; John P. Kellogg, 
Judge. 

Action by the Bristol Trust Company against the National Surety 
Company. Judgment for defendant, and plaintiff appeals. No error. 

The bond sued on indemnifies the Terryville Savings Bank after- 
wards consolidated and merged with the plaintiff, against loss not 
exceeding $10,000 through the fraud, dishonesty, forgery, theft, em- 
bezzlement, or wrongful abstraction of its treasurer, Frederick A. 
Seott, directly or in connivance with others. The finding shows that 
while the bond was in force Scott made numerous advances of money 
or credit of the Terryville Savings Bank to one Block under the fol- 
lowing circumstances: Block kept his checking account with the 
Thomaston National Bank, in an adjoining town. He was in the 
habit of overdrawing his account in that bank, and from time 
to time, on learning by telephone the amount necessary to meet his 
outstanding checks presented to the bank on that day, he went to 
the Terryville Savings Bank and gave to Scott his check to the order 
of the Terryville bank, drawn on the Thomaston bank, for the amount 
necessary to meet the overdraft, receiving from Scott either cash or 
checks drawn by Scott as treasurer of the Terryville bank on its ac- 
count in the Thomaston bank, and these checks and cash Block de- 
posited in the latter bank before the close of banking hours. His own 
checks, given to the Terryville bank, would not reach the Thomaston 
bank until several days later, and were always good when presented. 
In return for this accommodation Scott demanded and received of 
Block small amounts of money, which Scott kept for himself. Scott 
knew that many of the checks taken by him from Block were not good 
when taken. 

On August 1, 1918, Block was adjudged a bankrupt, and on De- 
cember 21, 1918, his trustee in bankruptcy was duly authorized to 
bring an action against the Terryville bank to recover the aggregate 
sum of $13,897.35 alleged to have been voidable preference payments 
made by Block to the Terryville bank in settlement of antecedent debts 
while Block was insolvent, and within four months of the adjudication 
of the bankruptcy, and with knowledge of his insolvency by the Terry- 
ville bank. 

In the meantime, on November 6, 1918, the Terryville bank had 
been duly merged and consolidated with the present plaintiff, under 
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the name of the Bristol Trust Company. The Bristol Trust Company 
then negotiated a compromise with the trustee in bankruptcy and the 
referee in bankruptcy, whereby the sum of $5,000 in cash was paid 
to the trustee in full settlement of these claimed receipts of voidable 
preference payments. During these negotiations the defendant was 
consulted, and consistently denied that the claim of the trustee in 
bankruptey was enforceable, or that, if enforceable, it constituted a 
loss under the policy. This action on the indemnity bond was brought 
to recover the sum of $5,000 so paid, with interest, on the ground 
that it is, in the language of the policy, a ‘‘loss * * * through the 
wrongful abstraction of Frederick A. Scott directly or with the con- 
nivance of others.’’ 

Epaphroditus Peck and Newell Jennings, both of Bristol, for ap- 
pellant. 

Charles Welles Gross and Alvan Waldo Hyde, both. of Hartford, 
for appellee. 

BEACH, J. (after stating the facts as above). All the checks 
given by Block to the order of the Terryville bank were paid on 
presentation ; so that, until the payment of $5,000  Block’s trustee 
in bankruptcy, the bank suffered no loss whatever. This sum was 
paid in settlement of the trustee’s claim that a much larger aggregate 
amount had been received by the bank from Block under circumstances 
which made the whole of it recoverable by the trustee as a voidable 
preference. The plaintiffs claim is that the sum so paid is, in the 
words of the bond, a ‘‘loss * * * through the wrongful abstraction 
of Frederick A. Scott.’’ That is literally true. It has been expressly 
held that a loss through the ‘‘kiting’’ of checks by a bank cashier is 
covered by a policy of fidelity insurance similar to the policy in suit. 
First National Bank v. U. 8. Fidelity & Casualty Co., 150 Wis. 601, 
137 N. W. 742. It may therefore be assumed, for the purposes of this 
opinion, that the plaintiff would be entitled to recover in this action 
if the facts necessary to establish the receipt by the Terryville bank 
from Block of voidable preferences to the amount of $5,000 had been 
affirmatively adjudicated either in this action or in a suit brought 
against the bank by the trustee in bankruptcy. The facts have not 
been so adjudicated. There is no finding that Block was insolvent at 
any time before June 25, 1918, when the last advance was made by 
Scott for Block’s accommodation. Nor is the borrowing of money 
(for that is the theory on which the result of preferential payments. 
is worked out), especially when it is promptly repaid, sufficient evi- 
dence of insolvency. Wrenn v. Citizens’ National Bank, 96 Conn. 
374, 114 Atl. 120. It follows that no basis exists for discussing the 
other necessary element of voidable preference, which in this case- 
would require proof that Scott continued to make a number of suc— 
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cessive advances of the bank’s funds and credit to Block after he 
knew, or had reasonable ground for believing, that Block was in- 
solvent. 

This complaint was framed and this action tried on the theory 
that the settlement of the trustee’s claim, provided it was a prudent 
and reasonable one, affords as against the defendant sufficient evi- 
dence of a legal liability on the part of the bank, and therefore suf- 
ficient evidence of its right to indemnity under the bond. The plain- 
tiff relies on a line of cases which are concerned with policies of 
liability insurance, and which hold that an insurer who has agreed 
to take full charge of and defend or settle all suits brought to en- 
force an alleged liability of the kind insured against, and who refuses 
to do so, may become liable under the policy to repay to the insured 
the amount of any prudent settlement of the litigation. In all these 
eases the contract was not only for indemnity against loss, but for 
protection against liability, and the theory of the decisions is that, 
when such an insurer refuses to perform his agreement to manage 
and defend the action, he leaves the insured free to manage it and to 
make the best defense he can and the best settlement he can. As Mr. 
Justice Holmes said in the case next cited, ‘‘The defendant by its 
abdication put the plaintiff in its place with all its rights.’’ St. Louis 
Beef Co. v. Casualty Co., 201 U. 8S. 173, 182, 26 Sup. Ct. 400, 403 
(50 L. Ed. 712); Interstate Casualty Co. v. Coal Co., 164 Ky. 778, 
176 S. W. 217, L. R. A. 1915F, 958; Rieger v. London Accident Co., 
202 Mo. App. 211, 215 S. W. 920; Wisconsin Zine Co. v. Fidelity & 
Deposit Co., 162 Wis. 51, 155 N. W. 1081, Ann. Cas. 1918C, 399. 

In the present case, however, the contract is simply one for in- 
demnity against loss through the wrongful misconduct of Scott as 
treasurer. The defendant did not agree to protect the assured against 
liability nor to defend any actions against the assured brought by 
third persons, and therefore it was under no obligation to assume 
the management and control of the negotiations between the plaintiff 
and Block’s trustee in bankruptcy. Nor was it asked to do so. It 
had the right to keep its hands off, and it has done so; and, that 
being so, we are unable to see how it has lost its right to have the 
issues of fact on which its liability under the policy depends litigated 
and determined in a court of competent jurisdiction. 

There is in this particular case another reason why the defend- 
ant is not bound by the settlement, for it is found that ‘‘among the 
chief reasons actuating the Bristol Trust Company to make such com- 
promise was to avoid publicity,’’ ete., and of course the defendant 
cannot be called upon to indemnify the plaintiff in respect to any 
part of the price which the latter was willing to pay to avoid pub- 
licity. 
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Another consideration not without force is that in indemnity in- 
surance the insurer, on payment of a loss, is subrogated to the rights 
of the insured against the wrongdoer; and, in respect of the uncertain 
amount which the plaintiff was willing to pay to avoid publicity, the 
defendant would have no right of subrogation. 

There is no error. 

The other Judges concurred. 


AGREEMENT NOT TO ENGAGE IN BUSINESS 
CAN BE ENFORCED 


Farmers State Bank v. Petersburg State Bank, Supreme Court of 
Nebraska. 187 N. W. Rep. 117. 


The defendants, president and cashier of the Bank of Peters- 
burg, Nebraska, sold a majority of the stock of said bank to the 
plaintiff. At the time of the sale, the defendants agreed that they 
would refrain from entering into the banking business or operating 


a bank at Petersburg. The plaintiffs resigned as officers of the 
bank and its name was changed to Farmers State Bank of Peters- 
burg. The plaintiff was elected president and he and his associates 
went into possession and operation of the bank. Subsequently, 
bank and its name changed to Farmers’ State Bank of Peters- 
burg State Bank, the defendants becoming president and cashier 
of this new bank. The plaintiff brought this action to enjoin 
the defendants from conducting the Petersburg State Bank or 
from engaging in the banking business at Petersburg. The defense 
was that the alleged agreement not to engage in the banking busi- 
ness was illegal as a restraint of trade and an interference with 
the banking laws of the state. It was held that the contract was 
not illegal and that the plaintiff was entitled to an injunction 
restraining the defendants from holding office in the Petersburg 
State Bank and from participating in its conduct. The plaintiff 
was not, however, entitled to an injunction restraining the 
defendants from owning stock in the new bank. 


Appeal from District Court, Boone County; Button, Judge. 

Action by the Farmers’ State Bank and another against the Peters- 
burg State Bank of Petersburg, Neb., and others. Decree in favor of 
a part of the defendants, and plaintiffs appeal. Reversed and remand- 
ed, with direction to enter decree in accordance with opinion. 

S. S. Sidmer, of Fremont, and Williams & Williams, of Albion, 
for appellants. 
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Albert & Wagner, of Columbus, and W. J. Donahue, of Albion, for 
appellees. 

Heard before MORRISSEY, C. J., ROSE and ALDRICH, JJ., 
and STEWART and RAPER, District Judges. 


RAPER, District Judge—The plaintiffs in their amended petition 
allege that the Farmers’ State Bank of Petersburg, Neb., is a corpora- 
tion, and that, until shortly before, it was known as the Bank of 
Petersburg, but by a change in its articles of incorporation the name 
was changed to Farmers’ State Bank of Petersburg, and that A. J. 
Miller, since December, 1919, has been a stockholder therein and 
president of the bank; that about December 10, 1919, the defendants 
Jouvenant and Scannell were the owners of a large amount of stock in 
the then Bank of Petersburg, and were the president and cashier, 
respectively, of said bank; that on or about December 10, 1919, A. J. 
Miller and one B. H. Tevis, for themselves and others, entered into an 
oral contract for the purchase of a majority of the stock in said 
bank—256 shares—from the defendants Jouvenant and A. B. Scannell 
at a price largely in excess of the book value and as a part of said 
contract the defendants Jouvenant and Scannell each agreed with 
plaintiff Miller and his associates that said defendants would refrain 
from entering into the banking business or operate or conduct a bank 
at Petersburg, Neb., in competition with the plaintiff bank; that said 
contract of sale was completed and Jouvenant resigned as president 
and Scannell resigned as cashier, and plaintiff A. J. Miller was 
elected president, and Miller and Tevis and their associates entered 
into possession and operation of said bank and have so continued ever 
since; that the defendants Jouvenant and Scannell had been such 
president and cashier of the Bank of Petersburg for a long time, and 
were well and personally acquainted with all the customers and 
depositors of the plaintiff bank, and with its entire line of business; 
that Petersburg is a village of about 600 inhabitants, and there was 
one other bank in said place at that time; that defendants, together 
with one Hall and one Hays, applied to the state banking department 
for a charter to conduct a banking business at Petersburg, and a 
charter was granted therefor on December 17, 1920, under the name 
of Petersburg State Bank, and a room was secured and furniture 
and fixtures obtained to open such bank for business, and that said 
Jouvenant and Scannell are the president and cashier, respectively, 
of such newly incorporated bank. Plaintiffs pray an injunction to 
restrain the defendants and all of them and their agents, employees 
and assigns from engaging in the banking business or operating or 
conducting said Petersburg State Bank at Petersburg, Neb. 

The defendants Jouvenant and Scannell in their answer deny the 
plaintiff’s allegation that they agreed to refrain from entering into the 
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banking business or operating or conducting a bank at Petersburg. 
They admit substantially the claims of plaintiffs as to the other matters 
alleged. The defendants further plead that the alleged agreement con- 
cerning the right of defendants, or either of them, from engaging in or 
operating a bank at Petersburg or serving as officers or agents of said 
bank is illegal, in restraint of trade, and interferes with the banking 
laws and regulations of the state, and obstructs and impedes 
governmental affairs in the discharge of its lawful functions, and is 
contrary to public policy and void. 
Trial was had, and the court found: 


‘*That defendants, at the time they sold their banking business in 
Petersburg to plaintiffs, and as part consideration therefor, promised 
not to enter into the banking business again in said town.’’ 


The court further found that banking is a quasi public business 
and subject to regulation and control by the state, and of a public 
nature; that the state is interested under our laws, and the public 
dealing with the bank is likewise interested ; that the bank is interested 
because of its relation to the state and the public, and because whatever 
affects its officers must affect the bank, and also affects other banks. 
The trial judge in his opinion further says: 


**Now several things may happen if this injunction is allowed. 
It will foree a change in the officers of the bank. These defendants 
must retire as officers and new officers must be elected, also these 
defendants must surrender their stock or they will still be ni the bank- 
ing business at Petersburg; hence, the bank must buy the stock or find 
purchasers therefor. This may be hard to do when money is scarce 
and may work a hardship on the bank. Again, these officers are men 
in whom the customers of the bank have confidence, for they have 
had experience at Petersburg in the banking business. If they are 
compelled to retire it may destroy confidence in the bank that is so 
necessary to the success of such an institution. If this happens it 
will or may cause a ‘run’ on the bank that may be disastrous. Indeed, 
the withdrawal of the financial or moral support of these defendants 
from this bank may work its utter ruin. Other banks may be thrown 
into confusion and the state itself seriously affected; and, if a national 
bank, the government itself disturbed and compelled to take a hand. 
All of which may cause litigation and breed a multiplicity of law- 
suits.’’ 


And it is further stated in the opinion: 


‘‘The court is forced to the conclusion that an injunction against 
these defendants affects seriously the rights of the bank, and that what- 
ever affects the bank affects the public interest. Hence, the court 
finds generally for defendants.’’ 
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The injunction was refused and the action dismissed. The case 
was tried on the 7th day of January, 1921. The evidence discloses 
that the bank at the time of trial was doing business and receiving 
deposits. 

The finding of the court that the agreement was made by the 
defendants is fully sustained by the evidence. The only question 
therefore is whether under the law such agreement is valid and 
should be enforced. Aside from the controverted question of fact, 
appellees urge as reasons for sustaining the judgment: 


‘‘The alleged contract is not enforceable, because it purports to 
bind the defendants not to engage in quasi public business, or in 
conducting one of the instrumentalities of the state.’’ and ‘‘an in- 
junction should not be granted when the rights of third parties will 
be injuriously affected.’’ 


In support of these propositions it is urged that banks under our 
statutes are quasi public agents, because they are engaged in quasi 
public business, and that the state banking system is as much a part 
of the governmental machinery of the state as a township, school 
district or municipality, and appellees base their claim upon this 
proposition : 

‘*Whether a contract, whereby one agrees that he will not 


participate in the organization or management of a governmental 
agency at a given place contravenes public policy.’’ 


A banking corporation is quasi public in character and as such 
is subject to statutory regulation for the protection of the public, but 
the same may be said of a private banker, in those states where private 
banks are permitted. The police power of a state may be exercised 
over many business transactions and acts of its citizens, yet it does not 
follow that all who have been placed under regularity restrictions 
are exercising governmental agencies. The law of the state does 
not require any one to organize a bank or to become one of its 
officers. Such acts are purely voluntary; the state does pass upon 
the application for a charter, and when the organization is completed 
the stockholders, and not the state, elect officers. The state has no 
voice in such selections, except that some of the officers shall have 
certain qualifications as to residence and amount of stock held, ete. 

There is no restriction on the sale of stock. It is property that 
may be transferred without hindrance. The defendants had full right 
to sell their stock on such terms and for such consideration as they 
deemed satisfactory. When they sought to organize a new bank it 
was of their volition, and not because the law required such bank, 
nor were they elected officers in the bank because any public necessity 
required it. 
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So, if it be conceded that a bank is a quasi public institution, 
and that no injunction could be granted against the bank that might 
interfere with its operations, because of its being a governmental 
agency (which we do not, however, decide), that is not decisive of the 
question at issue. Shares of stock in a corporation constitute a species 
of property entirely distinct from the corporate property. In Me- 
Cullough v. Maryland, 4, Wheat (U. S.) 316, 4 L. Ed. 579, Chief 
Justice Marshall makes a clear distinction between the bank and its 
stockholders. The learned Chief Justice held that the state of Mary- 
land could not tax the bank, but expressly held that the state could 
tax ‘‘the interest which the citizens of Maryland may hold in this 
institution.’’ In this ease no attempt is made to interfere with the 
operations of the bank, unless it can be said that to prevent the 
defendants from conducting the business of the bank interferes with 
its operations. Most of the cases cited by the appellees refer to 
actions against public service corporations. Chicago Gaslight & Coke 
Co. v. People’s Gaslight & Coke Co., 121 Ill. 530, 13 N. E. 169, 2 Am. 
St. Rep. 124, probably as clearly as any states the rule contended for 
by appellees: 


‘‘Though restraint of trade imposed by contract is but partial, 
it will not be enforced if it is unreasonably injurious and oppressive to 
the public.’’ 


How can it be said that enjoining defendants from active manage- 
ment or conduct of the bank can injuriously or oppressively affect 
the public? The bank’s solvency rests upon the value of its assets, 
and not upon the persons who happen to be its officers. It is true 
that their business ability may have contributed to see that the 
assets are good, but that does not presuppose that others may not 
be just as astute business men. Perhaps the defendants, because of their 
long and favorable acquaintance with the people of the community, 
may have brought business in a larger volume of the new bank than 
any other officers could have done, but that is the particular reason 
that plaintiff Miller exacted the promise from them. 

Appellees further claim that the new bank’s stockholders were 
influenced in buying their stock by these same considerations, and their 
rights will be injuriously affected; furthermore, that it was chartered 
on the theory that defendants should participate in its management, 
and that is a part of its contract with the state. As to this last claim 
it is sufficient to say that the stockholders, and not the state, selected 
the defendants as officers, and the stockholders can change the officers 
whenever it is deemed by them to be expedient. It may be that with 
other officers the bank may not be able to control so large or lucrative 
a business, and the stock rendered of less value thereby, but that is 
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problematic. An injunction, of course, should not issue where greater 
injury would be done by granting than refusing it. It cannot be 
said that greater injury will be done to the other stockholders in the 
new bank by granting the injunction than would be done to plaintiff 
Miller by refusing it. 

The learned trial judge assumed that, if the injunction was granted, 
it would require not only a change in the offices of president and 
cashier, but also that the defendants must surrender their stock and 
the new bank must buy or find purchasers for the stock. If that 
assumption is correct his conclusion that it would work too great a 
hardship on the bank might be sound. This does not necessarily 
follow, but, under our view of the case, that feature need not be 
considered. A mere shareholder in a corporation cannot in all cases be 
said to be engaged in the corporate business. He puts his money in 
as an investment. The ownership of the stock does not place him 
in a managerial position. The owner of stock in a raliroad or 
insurance company is not, merely because of such ownership, engaged 
in the railroad or insurance business. There is authority to the 
effect that it is a violation of such a covenant to become a stock- 
holder in a corporation engaged in competing business within the 
prescribed limits. Merica v. Burget, 36, Ind. App. 453, 75 N. E. 1083. 
However, in that case the suit was for damages, and the defendant 
became stockholder and cashier in the newly organized bank. See, 
also, Kramer v. Old, 119 N. C. 1, 25 8. E. 813, 34, L. R. A. 389, 56 Am. 
St. Rep. 650. While the North Carolina court held it was a violation 
of the contract for the prohibited parties to take stock in the com- 
peting corporation, yet as a matter of fact no stock had been issued by 
the new concern. In construing and applying this class of contracts 
each case must be governed by its peculiar situation and surroundings, 
and its own particular facts. If the defendants had purchased some 
of the shares of the rival bank which was in existence when the 
transfer of the stock in controversy was made, would that fact alone 
have given plaintiff a right of action? We do not so view the con- 
tract. The evident purpose was to prohibit the defendants from 
going into a new bank to conduct and operate it, to prevent them 
from using their well-known names as officers, and to keep them from 
using their presence and talents and standing in meeting customers, 
and personally transacting business with or for them. And while it 
may be that in many cases the mere subscription to stock in a newly 
organized rival concern, under such agreement as defendants 
made, would be a violation of that agreement, we hold that, in this 
ease, the acquisition of stock itself was not inhibited by their agree- 
ment. 

The Farmers’ State Bank is joined as plaintiff with A. J. Miller. No 
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objection was raised in the district court to such joinder, and it is 
not discussed in the briefs. The plaintiff bank is not entitled to any 
relief as against the defendants either under the pleadings or evidence. 
Their agreement was personal with Miller and Tevis, and the plaintiff 
bank could not, under the situation disclosed by the evidence, succeed 
to any right given to Miller and Tevis and their associates by the 
defendants’ promise. 

The plaintiff A. J. Miller is entitled to a permanent injunction 
as prayed, restraining the defendants Jouvenant and Scannell from 
engaging in the business or operating or conducting the Petersburg 
State Bank; that the defendants be enjoined from holding any office 
or employment therein, or from participating in any manner in the 
conduct of the business, or any of its operations, for such time as 
plaintiff Miller owns stock in the Farmers’ State Bank of Petersburg; 
but not, however, enjoining defendants from owning and holding 
shares of stock in the Petersburg State Bank. 

The cause is reversed and remanded to the district court, with 
directions to enter decree in accordance with this opinion. 

Reversed. 


PROMISSORY NOTE NEED NOT BE SIGNED AT 
THE END 


In re Donohoe’s Estate, Supreme Court of Pennsylvania. 115 Atl. 
Rep. 878. 


A note reading ‘‘I, Cecelia W. Donohoe, after date, August 
30th, promise to pay to the order of,’’ ete., was held a valid 
promissory note, although the signature of the maker did not 
appear at the end of the note, it appearing that the maker’s 
name in the body of the note was in her own handwriting. There 
is no law requiring a note to be signed at the end thereof, as in the 
ease of a will. 


Appeal from Orphans’ Court, Westmoreland County; James S. 
Beacome, President Judge. 

In the matter of the Estate of Cecelia Donohoe. From orders of 
the orphans’ court, Richard Donohoe appeals, and Agnes D. Ewing 
and another also appeal. Appeals dismissed. 

James L. Kennedy, of Greensburg, for appellant Richard Donohoe. 

Robert W. Smith (of Smith & Best), of Greensburg, for appellants 
Ewing and another. 
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WALLING, J.—Cecelia Donohoe died testate in 1919, leaving 
eight children, whose father died in 1899. Rev. Richard Donohoe, 
one of the children, here called ‘‘the claimant,’’ received from his 
father’s estate an annual income of about $1,500, in the form of 
checks for dividends, interest, ete. He was engaged in educational 
work as college president, without need of the income, and delivered 
the checks therefore properly indorsed to his mother, who mingled the 
same with her other funds, all of which she used as her own and 
for her own purposes. The claimant’s understanding of the transac- 
tion is shown by a letter written by him July 7, 1920, to the attorney 
of other legatees, wherein he states, inter alia: 


‘Permit me to say here that any and all monies I have ever 
received since Father’s death in 1899, I turned over to Mother * 
* * as a free gift, not expecting any return. - However in a letter 
under date of January 16, 1909, Mother wrote to me, ‘Lately I have 
been thinking of the disposal of my belongings, of course you are to 
receive back with interest all you have given me.’ I still have this 
letter in my possession.’’ 


The mother’s estate amounted to over $200,000 and at the audit 
thereof claimant presented a note as follows, omitting the judgment 
clause, viz: 


**$13070.86. August 30th, 1910. 
**I, Cecelia W. Donohoe, after date, August 30th, promise to pay to 
the order of Richard Donohoe, thirteen thousand and seventy dollars 


and 86/100 dollars without defaleation, value received, with interest at 
6%. * * * 
Witness my hand and seal. 
** (Seal. ] Hester Johnson, 
Notary Public.’’ 


The note was on a printed form, and the words underscored above 
were in the handwriting of Mrs. Donohoe, as were also the words ‘‘I’’ 
and ‘‘me’’ written in the judgment clause. The notary public, who 
signed at the end of the note, was a resident of Maryland. The 
evidence is that Mrs. Donohoe said she had given the note to her son, 
and justifies the conclusion that it was done because of the income 
checks theretofore received by her, as above stated. 

Between the date of the note and the decedent’s death, claimant 
continued to turn the income checks over to her as before, amounting 
in all during that time to $14,896, for which sum with interest he also 
presented a claim at the audit. The mother, however, gave no 
‘acknowledgment of indebtedness for funds received after the date 
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of the note, but did not say to other sons, in effect, that the amounts 
so received belonged to claimant and were to be returned to him at her 
death, or that such was her desire. There is however, no pretense 
of an agreement on her part to return the funds to claimant. His 
statement that the money was a ‘‘free gift, not expecting any return,’’ 
negatives any inference of such an agreement. Decedent’s will, made 
two or three years after the date of the note, makes no reference to the 
funds in question. The orphans’ court entered a decree allowing the 
note and rejected the other claim, from which each side appealed. 

Notwithstanding the son intended the money as a gift, the mother 
had the right to repay it, and her sealed note, given for that purpose, 
is valid. That Mrs. Donohoe’s signature appears in the body of the 
note and not at the end is unimportant, so long as she intended thereby 
to obligate herself for its payment. There is no law requiring a note 
to be signed at the end thereof, as in the case of a will; hence, whenever 
it can be found that the signature, wherever it appars, was intended 
as an execution of the note it is sufficient. For example, to write, ‘‘On 
demand, I, John Smith, promise to pay Thomas Brown, one hundred 
dollars,’’ is, in form, a good obligation, and that is essentially this 
case. 


‘*It is not necessary that the signature of a party to a contract 
should appear at the end thereof. If his name is written by him in 
any part of the contract, or at the top, or the right or left hand, 
with the intention to sign or for the purpose of authenticating the 
instrument, it is sufficient to bind him.’’ 9 Cye. 301. 

‘*When a signature is essential to the validity of an instrument it 
is not necessary that the signature appear at the end of the instrument. 
If the name of the party whose signature is required is written by 
him in any part of the instrument, for the purpose of authenticating 
it, it is a sufficient signature.’’ 36 Cyc. 449. 


The same rule applies to commercial paper. 7 Cyc. 614; and see 
Smith v. Howell 11 N. J. Eq. 349. The fact that for greater solemnity 
Mrs. Donohoe called in a notary public, who was a stranger to the 
instrument and mistakenly wrote her name in the wrong place, is 
unimportant; the obligation remained that of Cecelia W. Donohoe, and 
being perfected by delivery, is unassailable. 

It was competent to establish the execution of the note by proof of 
the admissions of the maker (Williams v. Floyd, 11 Pa. 499; Amer- 
ican Underwriters Ass’n v. George, 97 Pa. 238, 241; Stewart v. Gleason, 
23 Pa. Super. Ct. 325), and also by proof of her handwriting (Clark 
v. Freeman, 25 Pa. 133). 

The $14,896, like that for which the note was given, was, according 
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to claimant’s own statement, ‘‘ a free gift, not expecting any return,’’ 
which, when completed by delivery and used by decedent as her own, 
became her property. An acceptance of the gift will be implied where, 
as here, it operates entirely for the donee’s benefit. 12 R. C. L. p. 934, 
§ 10; Bryce’s Estate, 194 Pa. 135, 44 Atl. 1076. Mrs. Donohoe might 
have obligated herself to repay this money, as she did that represented 
by the note, but failed to do so. Her loose declarations to third 
parties that the money was to be returned at her death fall far short 
of constituting a contract on her part to that effect. Claims against 
decedent’s estates cannot be established by proof of such declarations. 
Gilbraith’s Estate, 270 Pa. 288, 113, Atl. 361; Hertzog v. Hertzog, 
29 Pa. 465. Mrs. Donohoe’s letter above referred to, was written in 
1909, and her therein expressed intention of returning to claimant 
what he had given her is confined to funds theretofore received, and, 
while it may tend to support the note, has no bearing on the $14,896 
claim. True, decedent probably intended that the funds received 
from her son should be repaid to him at her death, but unfortunately 
she made no provision, testamentary or otherwise, to that effect; 
and, in the absence thereof, her estate is not liable. 

The transaction being intended by claimant as a gift, the mother 
cannot be treated as a trustee of the fund, in the absence of an 
agreement or declaration of trust. See Robinson v. Powell, 210 Pa. 
232, 59 Atl. 1078. The fact that she mingled this money with her 
own and used it for her own purposes is not consistent with the theory 
that she regarded it as a trust fund, although she may have intended 
to repay it. 

Referring to the letter from the claimant, in part above quoted, 
his attorney made the following offer, viz.: 


‘‘T propose to eall Rev. Richard Donohoe, who wrote this letter, 
to explain any seeming ambiguity in the language of the letter and 
to make it clear just what he meant by the letter.’’ 


This was properly rejected. There is no seeming ambiguity in the 
language of the letter, nor aught that requires explanation. When 
a letter or other writing is perfectly clear and capable of but one 
construction, it is not error to refuse to permit the writer to testify 
as to what he meant thereby. Of course Rev. Donohoe could not 
testify as to matters occurring prior to his mother’s death. 

The assignments of error are all overruled, and the appeals are 
dismissed, at the costs of the respective appellants. 
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PENALTY FOR USURY 


Morris v. Purcell Bank & Trust Co., Supreme Court of Oklahoma, 
204 Pac. Rep. 436. 


Under the statutes of Oklahoma one who charges or receives 
interest at a rate greater than 10 per cent. per annum is liable to 
the borrower for twice the amount of the interest. The transaction 
is none the less usurious because the amount taken or reserved is 
ealled a ‘‘bank discount.’’ 


Appeal from District Court, McClain County; F. B. Swank, Judge. 

Action by Spencer J. Morris against the Purcell Bank & Trust 
Company of Purcell, Okl., a corporation, for $612.42 penalty for usury. 
Judgment in favor of plaintiff for $22, new trial denied, and plaintiff 
appeals. Judgment reversed, and cause remanded for a new trial. 

E. E. Glaseo and Roy Glasco, both of Purcell, for plaintiff in error. 

C. G. Moore, of Purcell, for defendant in error. 

ELTING, J.— This cause was instituted in the district court of 
McClain county, Okl., by plaintiff below, plaintiff in error herein, 
against the defendant below, defendant in error herein, to recover the 
sum of $612.42 as penalty for usury charged and collected from the 
plaintiff by the defendant. The case was tried to a jury, and resulted 
in a verdict in favor of the plaintiff in the sum of $22. The plaintiff 
filed a motion for a new trial in due time, the same was overruled 
by the court, and appeal lodged in this court. 

The transaction took place on and after March, 1914, and up to 
and including January 22, 1915, upon which last date the notes and 
entire debt was paid to defendant. There were several different notes. 
given by the plaintiff to the defendant at different times during this 
period, and there were different periods and installments of interest 
figured and paid, and to arrive at the amount of interest charged and 
the actual rate charged is a little difficult. 

As heretofore stated, the jury returned a verdict in favor of the 
plaintiff in error in the sum of $22. The jury under the instructions 
as given by the trial court could not have arrived at this verdict in 
favor of the plaintiff without having determined that there was some 
charge of usury. 

At the close of the evidence the plaintiff asked the court to direct 
a verdict for the amount sued for, or $612.42; this being the amount 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1145. 
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the plaintiff had made demand upon defendant for before filing suit. 
The plaintiff alleged in his petition and according to his contentions 
in his brief that he had paid the defendant the sum of $338.35 inter- 
est, and that under the statute he would be entitled to recover twice 
that amount, which would be $676.70, but, only having demanded the 
lesser amount of $612.42 and the proofs being uncontradicted, that 
the plaintiff was entitled to have an instructed verdict for this amount. 

We do not think as the facts are found to be in the record, that 
the plaintiff in error was entitled to a peremptory instruction for the 
reason there could be different inferences drawn from the evidence, 
and the calculations made, based upon the evidence, would probably 
differ in their results. 

The first syllabus of the case of Miller v. Oklahoma State Bank of 
Altus, 53 Okl. 616, 157 Pac. 767, reads as follows: 


‘Tt is error of the court to peremptorily instruct a verdict in 
favor of a plaintiff for a specific sum in a case tried by a jury where 
the evidence is conflicting, and upon which the jury might reasonably 
find against the defendant a less sum than that instructed by the 
court to be found for the plaintiff.’’ 


This cited case is a usury case, and we think this law applies to 
the situation in this case. : 

The other requested instructions by the plaintiff, we think, are 
substantially covered by the instructions given by the court to the 
jury. In so holding, we hold there is no error of law committed in 
this suit, and under the assignments sought to be argued. This 
leaves one sole question: Is the verdict of the jury reasonably sus- 
tained by the evidence? 

If we hold that it is, we have to affirm the judgment. If we hold 
that it is not, we are compelled to reverse the judgment. The plain- 
tiff below, plaintiff in error, contends that it is not reasonably sus- 
tained while the defendant below, defendant in error, contends that 
it is. 

We now go into the consideration of this question. But before we 
pursue this further, we will cite and quote section 1005, R. L. 1910, 
as follows: 


‘‘The taking, receiving, reserving or charging a rate of interest 
greater than is allowed by the preceding section shall be deemed a for- 
feiture of twice the amount of interest which the note, bill or other 
evidence of debt carries with it, or which has been agreed to be paid 
thereon. In case a greater rate of interest has been paid, the person 
by whom it has been paid, or his legal representatives, may recover 
from the person, firm or corporation taking or receiving same, in an 
action in the nature of an action of debt, twice the amount of the 
interest so paid: Provided, such an action shall be brought within 
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two years after the maturity of such usurious contract; Provided, 
further, that before any suit can be brought to recover such usurious 
interest, the party bringing such suit must make written demand for 
return of such usury.’’ 


We have read over the evidence'given by the plaintiff in error in 
this suit, Spencer J. Morris, and the exhibits shown in the record in 
connection with his evidence. While his evidence is not as satisfac- 
tory as it might be, we think it sufficient upon which to base a caleula- 
tion showing within a very few dollars the amount of interest paid 
by him to the defendant and the amount of actual cash received by 
him and the amount in excess of 10 per cent. of interest paid by him 
for the period of time in which he used the money of the defendant 
bank and the amount so overpaid in excess of the legal rate of in- 
terest can be calculated within at least a few dollars, if not within a 
few cents, of the actual amount. 

The jury in finding any amount for the plaintiff at all in their 
~verdict must of necessity have found that there had been usury 
«charged. The exact amount of usury so charged is immaterial but 
tthe fact that any usury had been charged at all was material, and 
tthe fact that the jury found any usury at all is reasonably sustained 
by the record. 

The jury being justified in finding any usury in any amount at 
all is sufficient to taint the transaction with usury. The statute we 
have heretoforce quoted defining usury and fixing the penalty for 
same makes it necessary for the jury to find another fact, and that 
was the amount of interest paid under the usurious transaction, and 
after determining the amount of interest so paid, when multiplied 
by 2, determines the amount of the penalty and the amount of the 
verdict that should be returned. To return, under the facts as dis- 
closed by this record, a verdict of only $22 in favor of the plaintiff 
is to return a verdict that is not reasonably sustained by any compet- 
ent evidence. 

Two of the exhibits connected with the evidence of the plaintiff 
were two letters addressed to the plaintiff from John H. Perry, sec- 
retary of the defendant bank, and who handled the transaction with 
the plaintiff. In one of the letters, Perry admitted specifically a 
charge of 12 per cent. interest, and in the other letter admitted it by 
strong inference. 

The bank, to meet the evidence of the plaintiff, placed the presi- 
dent of the defendant bank upon the stand, who, in his evidence, 
admitted a charge in excess of 10 per cent. interest, but sought to 
justify it upon the ground that the charge was legal because it was 
what he called ‘‘bank diseount.’’ We must confess that this is a 
rather unusual kind of bank discount, and a kind that we are rather 
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loath to place in the category of legitimate bank discount. In the 
ease of Bristow v. Central State Bank, 173 Pac. 221, the first syllabus 
reads as follows: 


‘*When the lender exacts of the borrower as a condition of the 
loan a sum in addition to the highest legal rate of interest, the loan 
is to be tainted by usury and the taint is not removed by giving this 
charge the name of discount.”’ 


While the president of the defendant bank in his testimony dis- 
avowed usury and the intention to charge such, he at the same time 
stated that he was unfamiliar with the transaction, and did not handle 
it, and did not undertake to make a showing from the records of the 
bank that would in any way tend to clear the taint of usury and 
rebutt the evidence of the plaintiff. 

The following is the third syllabus of Elson v. Walker et al., 80 
Okl. 237, 195 Pac. 899: 


‘‘A verdict and judgment will not be disturbed by this court if 
there is any competent evidence reasonably tending to support the 
same, but, if there is no competent evidence upon which a judgment 
might reasonably be based, such judgment will be reversed.’’ 


To the same effect is City of Duncan v. Tidwell, 48 Okl. 382, 150 
Pace. -112. 

The undisputed facts in this record show that the plaintiff exe- 
cuted two notes on April 7, 1914, running until October 9, 1914. One 
note was for $3,116.89, and the other for $211. On October 9th a 
$1,000 note was executed, and on December 15th a $180 note was 
executed, both falling due January 1, 1915. 

The entire indebtedness covered by these notes was paid January 
22, 1915, by the plaintiff to the defendant. The record shows that 
the following items of interest were paid, and this evidence is not 
denied by the plaintiff: $12; $11; $120; $7.78; $1; $173 and some 
cents. It must be a manifest conclusion that the sum total of these 
items multiplied by 2 would be in excess of $22. 

Hoping that the mathematics of this case may be handled with 
more care either by the court or a jury in another trial of this cause, 
we are under the necessity of having to reverse this judgment, for 
the reason that the same is not reasonably sustained by any competent 
evidence. 

This cause is therefore reversed and remanded for further pro 
ceedings not inconsistent with the holding hercin. 
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BANK’S RIGHT TO APPLY DEPOSIT TO BANK- 
RUPT DEPOSITOR’S NOTE 


Craig v. Bank of Granby, Springfield, Missouri, Court of Appeals, 
238. S. W. Rep. 507. 


Upon the insolvency of a depositor a bank may apply his gen- 
eral deposit to the satisfaction of a note of the depositor held by 
the bank. This rule does not apply to a specific deposit, that is 
a deposit made for the purpose of paying a specific check or for 
some other specific purpose. A mining company was in the prac- 
tice of making a deposit in the defendant bank each week for the 
purpose of meeting its payroll. These deposits were made as gen- 
eral deposits. One afternoon before the mining company became 
bankrupt, its manager deposited $1,000 to meet the company’s 
payroll. Before making the deposit he told the cashier that checks 
to employees had already been issued and asked him to take care 
of any that came in before the deposit was made. The cashier 
agreed to this. It was held that, under the circumstances, the de- 
posit was a general and not a specific deposit and that the bank 
was entitled to apply the deposit to the company’s note. An ac- 
tion by the trustees in bankruptcy to recover the deposit was, 
therefore, decided in favor of the bank. 


Appeal from Cireuit Court, Newton County; Chas. L. Henson, 
Judge. 

Action by Clarence Craig, as trustee in bankruptcy of the Margaret 
D Mining Company, against the Bank of Granby. Judgment for de- 
fendant, and plaintiff appeals. Affirmed. 

Owen & Davis, of Joplin, for appellant. 

C. C. Spencer and A. E. Spencer, both of Joplin, for respondent. 


COX, P. J.—Action by trustee in bankruptcy to recover money 
claimed to have been deposited in defendant bank as a special deposit 
for a specifie purpose. Verdict for plaintiff. Motion for new trial 
filed by defendant, and sustained. Plaintiff has appealed. 

The mining company had made a deposit of $1,000, and the bank 
had applied this amount on a note it held against the depositor. 
Plaintiff contends that the deposit was a special deposit, made for the 
purpose of meeting checks already issued to employees, and hence the 
bank could not apply it to another purpose. The question at issue in 
the trial was whether this was a general or a special deposit. If it 
were a general deposit then there could be no doubt as to the right 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 552. 
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of the bank to apply it on the note of the depositor, but if it were 
a special deposit, then it could not do so. 

For several years prior to May 22, 1920, the Margaret D Mining 
Company had been making deposits in the Bank of Granby and pay- 
ing the money out on checks. The payroll of the mining company 
was made up twice a month, and a check then issued to each employee 
for the amount of wages due him. Checks of that character were 
issued by the mining company on May 21, 1920. At that time the 
company did not have enough money in the bank to meet these checks. 
The testimony further tended to show that on May 22, 1920, Mr. H. 
B. Little, the manager of the mining company, went to the bank and 
inquired about the state of the account of the company, and was in- 
formed that it was in bad shape. He then stated to Mr. Davis, the 
assistant cashier, that he would make a deposit in the afternoon of 
that day to meet the payroll. He also advised Mr. Davis that the 
checks to pay the parties to whom money was due had been issued 
the day before, and asked him to take care of any that might come 
in before he returned, and Mr. Davis said he would do so; that a de- 
posit of $1,000 was made at about 4.10 p. m. of that day. This money 
was deposited to the credit of the company in the same way that 
all other previous deposits had been made. Mr. Little, who made 
the deposit, made out a deposit slip at the time, and that showed 
‘‘Checks as follows: $1000.00.’’ This was the form used by deposi- 
tors in making a general deposit. There was nothing in the deposit 
slip and nothing in the conversation at the time the deposit was made 
to indicate that this deposit was to be a special deposit for the specific 
purpose of meeting checks issued to employees the day before. Mr. 
Little stated that when he went into the bank to make this deposit he 
asked Mr. Davis if any of the boys had been in to receive their pay, 
and he replied that they had not. This was all that was said at that 
time. After this deposit was made the officers of the bank applied 
it on a note the bank held against the mining company, and, when 
the checks that had been issued to employees of the company were 
afterward presented, their payment was refused. 

The plaintiff relied on the conversation between Mr. Little and Mr. 
Davis at the time that Mr. Little was in the bank, and told Mr. Davis 
that he would make a deposit in the afternoon to meet the payroll . 
checks, as establishing the character of the deposit. Mr. Davis denied 
having this conversation with Mr. Little, but with that we are not 
now concerned. The pay roll checks amounted to $873.36. It was 
also shown that the mining company had been adjudged a bankrupt. 
Defendant demurred to the testimony at the close of plaintiff’s case, 
and at the close of the whole case. These were overruled. 

After a verdict in plaintiff’s favor, the defendant filed a motion 
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for new trial, which the court sustained on the ground that the in- 
struction given was erroneous. The instruction given by the court 
is as follows: 


‘*The court instructs the jury that, if they find and believe from 
the evidence in the case that on or about the 22nd day of May, 1920, 
the Margaret D Mining Company deposited with defendant bank the 
sum of $1,000 for the purpose of paying checks issued by it in pay- 
ment of its payroll, and that the defendant bank accepted said deposit 
for such purpose, then you will find the issues for the plaintiff, and 
will assess his damages at amount of the payroll, if any, of said 
Margaret D Mining Company not exceeding $873.36.’’ 


One other instruction asked by plaintiff and one asked by defend- 
ant was refused. 

The instruction given was erroneous, in that it fixed the purpose for 
which the deposit was made and received as the only basis on which 
to determine whether or not this deposit was a special deposit for a 
specific purpose, and wholly ignored the intention of the parties as to 
the character of the deposit when made. Although it may have been 
the purpose of the depositor to pay the payroll checks out of this de- 
posit, and the fact was known to the bank at the time, yet that does 
not necessarily establish the further fact that the depositor intended 
this deposit to be separated from its other deposits and carried as a 
trust fund. Neither would it, alone, establish the fact that he was 
instructing the bank to hold this $1,000 to pay the checks issued 
to employees and to pay no other checks out of this fund. In order 
to have made this a special deposit for the purpose of paying the 
payroll checks, both the depositor and the bank must have understood 
that this money was to be held for that purpose, and that no other 
checks were to be paid from it, and the instruction did not require 
that fact to be found in order to find for plaintiff. The court was 
clearly .right in sustaining the motion for new trial on the ground 
stated. 

Plaintiff can only recover in this case by showing that this deposit 
was a special deposit made to meet certain payroll checks then out- 
standing, and that the bank accepted it as such, and then wrongfully 
applied it as a credit on the note. The mining company had been 
making deposits in this bank for a long term of years, and in some 
instances had made large deposits just before the time that it was 
necessary to have funds in the bank to meet the payroll checks. 
These deposits had always been made as general deposits. There was, 
therefore, a course of dealing established that was contrary to the 
idea that a deposit to meet the payroll checks was to be considered 
by either the depositor or the bank as a special deposit. The deposit 
slip made out by the depositor was a general deposit slip, with noth- 
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ing on it to indicate that this deposit was not a general deposit. This 
deposit was for $1,000, while the total amount of payroll checks is- 
sued was but $873.36. There was $126.64 more of the deposit than 
was necessary to meet the payroll. The amount of the payroll was 
not stated to the bank and no list of checks to be paid out of the 
$1,000 deposited was furnished. In the conversation in the morning 
before the deposit was made a few of the names of persons to whom 
checks had been issued were given, but no amounts mentioned, and 
no specific direction to pay these particular checks given. Except as 
to these names, the bank was given no information as to whose checks 
should be paid from this fund, and no information was given as to 
the amount of any check or the total amount of all checks. We do 
not say that all these particulars would have to be furnished to the 
bank along with the deposit in order to make the deposit a special 
one, but surely some information should have been given the bank 
which would have enabled it to carry out the trust it assumed by ac- 
cepting the deposit, if it was to be regarded as a trust deposit, and 
not a general one. The fact that a deposit slip was made out by the 
depositor in which the deposit appeared to be a general deposit ought 
to control in the absence of instructions and information that were 
sufficiently specific to furnish a guide to the bank by which it 
could carry out the terms of the trust which it assumed if it was to 
be held to have accepted the deposit as a special one, and to have 
thereby bound itself to comply with the terms of the trust. This is 
especially true when, as in this case, a course of dealing between the 
parties had obtained for a long period of time in which all deposits 
had been made as general deposits. 

In the absence of proof to the contrary, all deposits are presumed 
to be general deposits, and the burden was upon plaintiff in this case 
to show that the deposit of $1,000 was made by it to meet the payroll 
checks that had been previously issued, and that this money or its 
equivalent was to be applied to the payment of these checks,, and that 
the bank so understood it at the time. Butcher v. Butler, 134 Mo. 
App. 61, 114 8. W. 564. 

All previous deposits made by the same party for a long time 
prior to this one had been made as a general deposit, and, if the 
character of this one was to be changed to a special deposit, there 
should have been some clear direction given by the depositor that 
would carry to the bank the information that this was a special de- 
posit, and how it should be disposed of by the bank. To make that 
proof in a way to require the bank to hold $1,000 to the credit of the 
mining company, and to pay no checks out of it except payroll checks, 
specific instruction in some form should have been given the bank by 
which when a check should be presented it could determine whether it 
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was a payroll check and was to be paid out of that particular fund. 
Meyers v. Twelfth Ward Bank, 28 Mise. Rep. 188, 58 N. Y. Supp. 
1065; State National Bank v. Dodge, 124 U. S. 333, 8 Sup. Ct. 521, 
31 L. Ed. 458. 

The view we have taken of this case makes it unnecessary to dis- 
euss the right of the bank to set off the debt of the mining company 
to it against the amount of this deposit in case the theory of the 
plaintiff should be sustained by the evidence. In view of another 
trial, however, we may add that, in case the plaintiff can show that 
the deposit was a special deposit, and the bank wrongfully applied it, 
then the fact that the depositor was afterwards adjudged a bankrupt 
would not change the relation of the parties. If the bank wrongfully 
diverted this deposit from the purpose for which it had accepted it, 
it should restore it by a payment to the trustee in bankruptcy, and 
then the bankruptcy court can determine the proper disposition of it. 

Judgment affirmed. 

FARRINGTON and BRADLEY, J.J., concur. 


PAYMENT OF CHECKS DRAWN BY CORPORA- 
TION OFFICER IN HIS OWN FAVOR 


Napoleon Hill Cotton Company v. Franklin Bank, St. Louis, Missouri, 
Court of Appeals. 236 S. W. Rep. 910. 


The president and secretary of a corporation signed a certifi- 
eate authorizing the secretary to sign and indorse paper on behalf 
of the corporation and delivered it to the defendant bank, in 
which the corporation account was kept. For some time the cor- 
poration, through its stockholders and officers, had known in a 
general way that the secretary was misappropriating funds and 
handling the corporation’s money in a reckless and illegal man- 
ner. The secretary drew checks against the corporation account 
in his own favor, which he deposited in his individual account in 
the defendant bank, appropriating the proceeds. It was held that, 
under these circumstances, the bank was not liable to the corpora- 
tion. 


Appeal from St. Louis Cireuit Court; William T. Jones, Judge. 

‘**Not to be officially published.”’ 

Action by the Napoleon Hill Cotton Company against the Frank- 
lin Bank. Judgment for defendant, and plaintiff appeals. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 321. 
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H. R. Boyd, of Memphis, Tenn., and W. M. Fitch and Homer 
Hall, both of St. Louis, for appellant. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 


NIPPER, C.—This is an action for money had and received. 
Plaintiff seeks to recover the amount of 16 checks drawn from its 
funds and deposited in the defendant bank to the credit of R. W. 
Upshaw, who was secretary and treasurer of the plaintiff company, it 
being alleged that the checks were drawn by Upshaw, as secretary and 
treasurer of plaintiff, and deposited to his credit, and paid out by 
checks drawn against his individual account. The date of the check 
mentioned in the petition is December 4, 1912, and the last April 16, 
1914. 

The answer is a very lengthy one, and we will not set it out in 
detail. It will be sufficient for the purposes of this case to state 
that, in substance, after a general denial, it alleges that Upshaw had 
authority to draw and indorse the checks mentioned in the petition; 
that the plaintiff had held out to the defendant that Upshaw had such 
authority, and the defendant, in good faith, acted upon such repre- 
sentations made by plaintiff; that the plaintiff had knowledge of the 
acts of Upshaw in drawing the checks in question, and using the 
funds of the plaintiff company, and acquiesced in and ratified the 
same. It also alleges that for more than two years prior to December 
10, 1915, plaintiff knew that Upshaw had an account with defendant 
in which he made deposits of his own money, but failed to notify 
defendant that these transactions were unauthorized. It is further 
alleged that for many years no corporate meetings of plaintiff were 
held; that its various officers and stockholders drew large sums of 
money for their own purposes; that Upshaw was permitted to do 
likewise. Certain other allegations are contained in the answer tend- 
ing to invoke the doctrine of estoppel. 

The reply was a general denial. 

The case was tried before the court without a jury. Judgment 
was rendered for defendant, and plaintiff appeals. 

The checks upon which the different counts of the petition were 
based, except the one mentioned in the first count, were shown to have 
been in the handwriting of Upshaw, who was secretary and treasurer 
of plaintiff, and were signed by him as such. After being indorsed 
by him they were deposited in the defendant bank to his account. 

Plaintiff is a Missouri corporation. It was formerly the Jerome 
Hill Cotton Company, and was located in Memphis, Tenn. About 
twelve years prior to the transactions in this suit it became the 
Napoleon Hill Cotton Company. The stock was owned principally by 
Napoleon Hill, who died November 2, 1909, and by Noland Fontaine, 
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who died September 14, 1912. In the beginning Fontaine owned two- 
fifths of the capital stock, and the other three-fifths were owned by 
Napoleon Hill, with the exception of 50 shares owned by Upshaw, 
and one share each by T. E. Upshaw and Hugh O’Donnell in order 
to qualify them as resident directors. Upon the death of Hill and 
Fontaine the stock of each passed to his heirs or estate. Upshaw had 
been secretary and treasurer of the plaintiff for a number of years, 
and was trusted by the principal stockholders of the company. Fon- 
taine and Hill lived in Memphis, and Upshaw would make reports to 
them about twice a year. More than a year before the death of 
Fontaine these statements began to show that Upshaw’s account was 
overdrawn, and that Upshaw had allowed Hugh O’Donnell, one of 
the St. Louis directors, and an employee of the company, to overdraw 
his account. In October, 1912, at a meeting of the directors and 
stockholders, Frank F. Hill, a son of Napoleon Hill, deceased, was 
elected a director and president, and Edward Fontaine, son of Noland 
Fontaine, was elected a director and vice-president. About this time 
the president was directed and instructed to engage auditors and have 
the books audited. At the time the officers above named were elected, 
Upshaw was again elected secretary and treasurer. It appears that, 
up to this time at least, the entire management of the company’s 
business was in the hands of Upshaw almost exclusively. Taxes due 
from the widow of Napoleon Hill were paid out of the corporate 
funds, and certain monthly payments were made to Napoleon Hill’s 
sister, in accordance with some provision in his will. These amounts 
were subsequently repaid the company by Hill’s widow. 

Edward Fontaine, before his father’s death, evidently knew from 
the statements rendered to his father by Upshaw that Upshaw had 
been using the company’s money for himself, and advancing the 
company’s funds to others. When the younger Hill and Fontaine 
came into possession of the business, they, in the spring of 1913, en- 
gaged the firm of Homer K. Jones & Co., accountants of Memphis, 
to make an examination of the plaintiff’s books. The accountants 
found that Upshaw’s account had been overdrawn for four or five 
years. They asked Upshaw for certain canceled checks, but they did 
not receive them. It appears that this examination was not completed, 
and in April, 1914, a further examination into the affairs of the 
plaintiff was conducted, and a shortage of something like $1,500 was 
discovered. On May 13, 1914, R. H. Jones was made cashier of the 
plaintiff, and continued as such until May, 1915, when he was elected 
secretary and treasurer to succeed Upshaw. In the meantime he con- 
tinued his work as an accountant. In June, 1915, certain checks were 
found in the attic of the building in which plaintiff’s offices were 
located in St. Louis, and it was discovered that the checks had been 
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used by Upshaw for his own purposes, and had not been charged to 
his account on the books of the company. On December 2, 1912, Up- 
shaw opened an account for the company with the Franklin Bank. 
Frank F. Hill stated at about that time, or shortly afterwards, that 
he knew plaintiff had such an account. The Franklin Bank re- 
quested the company, through Upshaw, to get some written memoran- 
dum showing Upshaw’s authority to sign and indorse checks for the 
company. On the 9th of June, 1913, Frank F. Hill, as president, and 
R. W. Upshaw, as secretary, executed and delivered to the Franklin 
Bank a certificate in regard to the authority of Upshaw to sign and 
indorse commercial paper. This certificate contained an extract from 
the by-laws, stating that, in the absence of both president and vice- 
president, the business should be transacted and under the control of 
the secretary and treasurer, and he should be empowered to sign all 
documents the same as if the president were present. This certificate 
recited that Upshaw was the treasurer, and authorized to receive 
and give receipts for all moneys due plaintiff, ‘‘to draw checks against 
the deposits of the company to his own order or to bearer, as well as 
to the order of third persons, to sign and indorse notes for the com- 
pany, as shown by the above extract from its books; and that such 
authority remains unrevoked and unchanged at this date and shall con- 
tinue in force until written notice of the discontinuance thereof shall 
have been received and acknowledged by the Franklin Bank.’’ 

The defendant was never served with any notice that the authority 
was revoked until December 10, 1915. 

Two cases of a similar nature and character, in which the same 
party was plaintiff, but different defendants, have heretofore made 
their appearance in this court, involving many of the same transac- 
tions. See Napoleon Hill Cotton Co. v. H. Oetter Grocery Co., 204 
Mo. App. 427, 222 S. W. 876, and Napoleon Hill Cotton Co. v. St. 
Louis Union Trust Co., 222 S. W. 881. 

Plaintiff relies for reversal upon the rule of law announced in 
many cases that a check drawn by an officer of a bank to pay his 
individual debt carries notice on its face that it is irregular, and the 
person accepting such check does so at his own peril. A discussion 
of this rule, and of a state of facts to which such may be applicable, 
will be found in St. Charles Sav. Bank v. Edwards, 243 Mo. 553, 147 
S. W. 978, and cases therein cited. But this would have no application 
here, especially as to the checks drawn after June 9, 1913, because 
the bank had been notified in writing by the corporation of which 
Upshaw was secretary and treasurer, that he had the right and au- 
thority to do the things which he did, and the plaintiff should not be 
permitted, under any view of the case, to go behind its written au- 
thority and recover as against the bank. 
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But it is contended by plaintiff that the judgment should be re- 
versed as to the first eight counts in the petition, because the checks 
were issued before the certificate of authority was received by defend- 
ant. With respect to this contention, we are not unmindful of the 
rule announced in Mercantile Mut. Ins. Co. v. Hope Ins. Co., 8 Mo. 
App. 408, and followed many times since: 


‘‘There cannot be a course of dealing in reference to illegal acts; 
and prior consent or subsequent ratification, to waive the illegality, 
necessarily implies anticipation or knowledge of the facts of the 
particular transaction.”’ 


However, in the present case, plaintiff for a long time prior to the 

transaction in question had known that Upshaw was misappropriating 
’ and handling the funds of plaintiff in a reckless and illegal manner. 
Plaintiff knew of the account being opened at the Franklin Bank at 
about the time, or shortly after, such account was opened, and knew 
in a general way of Upshaw’s illegal-transactions. Plaintiff’s officers, 
by the exercise of the slightest caution in the discharge of their duties, 
could and would have known of the transactions in question, and 
plaintiff’s loss must be charged to a breach of the trust reposed in 
one of its officers, and the neglect of duty by the others. Building 
& Loan Association v. Bank, 126 Mo. 82, 28 S. W. 633. In view 
of all this, at a time when Upshaw’s method of using the funds of 
plaintiff was well known to it, it executed the certificate of authority 
giving him the right to draw checks to his own order, or to bearer, or 
to the order of third persons. Plaintiff knew at the time the certifi- 
eate of authority was given that it kept an account at the Franklin 
Bank. It knew about the time the account was opened that Upshaw, 
as secretary and treasurer, had opened such account, and knew that 
the object and purpose of the certificate of authority was to assure 
the bank of that of which it must have had some doubt, namely, that 
Upshaw had a right to draw checks on the bank’s funds as he had 
been doing. Plaintiff, perhaps, had no knowledge of the identical 
transactions in question, but it knew in a general way that Upshaw 
had been misappropriating its funds, covering a long period of years. 
‘Under the particular facts of this case, we are constrained to follow 
the ruling of this court in Napoleon Hill Cotton Co. v. H. Oetter 
Grocery Co., supra, wherein it was held that the course of business of 
‘plaintiff with Upshaw was of such a character, and so long continued, 
as to estop plaintiff from claiming recourse on the defendant. 

Therefore the Commissioner recommends that the judgment be 
affirmed. 

PER CURIAM. The foregoing opinion of NIPPER, C., is adopted 
as the opinion of the court. 

The judgment of the cireuit court is accordingly affirmed. 
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AGREEMENT FOR CABLE TRANSFER OF FOR- 
EIGN EXCHANGE NEED NOT BE IN 
WRITING 


Equitable Trust Company of New York v. Keene, New York Court of 
Appeals. 133 N. E. Rep. 894. 


Section 85 of the New York Personal Property Law, commonly 
known as the Statute of Frauds, requires that a contract to sell or 
a sale of any goods, or choses in action of the value of $50 or more 
must be in writing. It was held that this statute does not apply to 
an agreement to deliver a cable transfer of foreign exchange. Such 
an agreement is one for services and not one for the sale of credit 
or of goods. 


Appeal from Supreme Court, Appellate Division, First Depart- 
ment. 

Action by Equitable Trust Company of New York against Charles 
A. Keene. From an order of the Appellate Division (195 App. Div. 
384, 186 N. Y. Supp. 468) affirming an order of the Special Term (111 
Mise. Rep. 544, 183 N. Y. Supp. 699) in so far as it overruled a 
demurrer to the first separate defense, plaintiff appeals by permission 
reversed, demurrer to first and second defense sustained, and question 
certified answered in the negative. 

See, also, 187 N. Y. Supp. 933. 

Winthrop W. Aldrich, and Hugh L. M. Cole, both of New York 
City, for appellant. 

R. Hunter MeQuistion, James Lewis Malcolm, and Henry S. 
Goodspeed, all of New York City, for respondent. 


HISCOCK, C. J.— This appeal involves the question whether an 
agreement to deliver or make a cable transfer of exchange on London 
is a contract to sell an existing credit for the amount involved, or is 
an executory contract to place to the credit of the person named 
the amount in question at the time and place specified. The distinction 
between these two views of an agreement for a cable transfer of 
exchange is narrow and somewhat obscure. The technical and legal 
consideration involved is the one that, if the agreement be regarded 
as a sale of, or a contract to sell, an existing credit it comes within 
the statute of frauds, and the practical consideration is that, if it 
comes within the provisions of that statute, the contract must be 
evidenced by a memorandum in writing, whereas, if it is an agreement 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) §§ 356-357. 
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to create for the person named a credit for a certain amount of foreign 
money it is a contract which does not come within the requirements 
of such statute, and may be made by word of mouth, and without writ- 
ten memorandum. We are informed by the briefs that the latter is the 
common method of conducting transactions for foreign exchange by 
eable transfer, and that a decision holding that an agreement for any 
such transfer must be evidenced by written memorandum will be 
productive of much inconvenience. 

The question is presented to us by an answer setting up failure to 
comply with the statute of frauds as a defense to this action brought 
to enforce an agreement for the transfer by cable of a large amount 
of foreign exchange. The complaint defines with much preciseness not 
only the terms of the agreement, but the nature of a transaction in 
foreign exchange by a cable transfer. We are limited in our views 
and decision by this statement and definition, and it is, therefore, 
possible that such a transaction might be somewhat different in its 
nature and details than is alleged in this particular complaint, 
although we are inclined to believe that the definition of the transaction 
as here given cannot be much different than that which would 
ordinarily be given to such a transfer of exchange. 

Turning to the complaint, we find it alleged that— 


The parties ‘‘entered into an agreement wherein and whereby 
plaintiff agreed to deliver to defendant and defendant agreed to take 
from plaintiff a cable transfer of exchange on London, England, in 
the amount of £20,000 sterling. * * * In banking and commercial 
usage and custom a cable transfer of exchange is a term used to 
describe the transfer of credits between different points by cable, 
the person contracting to deliver such exchange contracting that he 
will make available by cable to the person contracting to take such 
exchange a credit of the amount specified at the point specified and at 
the time specified. In entering into the agreement above referred to 
plaintiff and defendant contracted with reference to such exchange 
and usage.’’ 


As has been said, in determining the question at issue, whether the 
transaction be a sale of a present credit or a contract to create such 
credit in the future, we must be controlled by the language which 
has been quoted. We are not considering checks, drafts, bills of 
exchange, or letters of credit, or the principles applicable to any one 
of these instruments. The fact that the transaction is to be effectuated 
by cable is, of course, immaterial; the principles defining the nature of 
the transaction are not any different than they would be if the transac- 
tion was to be accomplished by letter or special messenger. The cable 
gives needed speed to the operation, but does not change its nature. 

When we give to this descriptive language of the complaint a 
natural interpretation which avoids technicalities and rather finely 
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spun shades of meaning, it seems to be clear that the agreement was 
not a sale of any existing right or credit, but was an agreement to 
place a certain amount of foreign money to the credit of the defendant, 
which necessarily related to the future, whether measured by the 
eelerity of a cable dispatch or by the delay of a communication by mail. 
The complaint which was made is to the effect that, under the term 
‘‘eable transfer of exchange,’’ ‘‘the person contracting to deliver such 
exchange’’ contracts ‘‘that he will make available by cable to the 
person contracting to take such exchange a credit of the amount 
specified at the point specified and at the time specified.’’ In such 
an agreement there is no guaranty or necessary implication that 
the contractor has any credit which he is selling or agreeing to sell or 
that he will place the credit through a third party as correspondent. 
He can fulfill the terms of such an agreement through his branch 
office, and he can, after making the agreement, create for himself 
the credit which will enable him to place to the credit of the other 
party to the agreement the funds in question. We are unable to see 
how such an agreement is other than a contract for future action, 
no matter how speedily accomplished, or how it can be a sale of an 
existing right. The principles involved are not different than those 
which would be applicable to a contract dealing with ordinary articles 
of personal property. An agreement transferring to another an exist- 
ing stock of goods would be a sale; an agreement specially to manu- 
facture or create for another certain articles would be a contract look- 
ing to the future. A party defaulting on either contract would, of 
course, be liable for damages. That liability would not be doubtful in 
such a case any more than it is here. We are not discussing that. 
We are simply concerned with the technical question whether the 
transaction here involved was a sale within the provisions of the 
statute of frauds, so as to require written evidence of its terms, and, 
for the reasons stated, it seems to us that it was not. 


While the particular question before us has been little considered 
by the courts, the views which we are stating are directly and 
indirectly sustained by the following cases: Beecher v. Cosmopolitan 
Trust Co. (Mass. 1921) 131 N. E. 338; Katcher v. Amer. Express Co. 
(N. J. 1920) 109 Atl. 741; Wiger v. Carr (1907) 131 Wis. 584, 111 
N. W. 657, 11 L. R. A. (N. 8.) 650, 11 Ann. Cas. 998. And while not 
having the authority of a judicial decision, we nevertheless cite in 
support of what has been said a very thorough and well-considered 
discussion of the general subject of foreign exchange by Dean Harlan 
F. Stone of Columbia Law School. 21 Columbia Law Review, 507. 

Nor is there anything in our recent opinion in Legniti v. Mechanies 
& Metals Nat. Bank of N. Y., 230 N. Y. 415, 130 N. E. 597, when 
considered in its entirety, which conflicts with those views. That case 
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involved a question which was absolutely and entirely different than 
the one we are now considering. A person desiring to secure foreign 
exchange paid to bankers a certain amount of money in consideration 
of which he was to obtain credit through cable transfer for a certain 
amount of lire at Naples, Italy. The bankers having failed to fulfill 
their contract, the question arose whether the moneys which had been 
paid to them constituted a trust fund until the credit was established 
as agreed. There was not even indirectly litigated or considered 
the question presented on this appeal. 

It is true that, as a matter of convenience and of common expers- 
sion, the transaction was at times in the discussion referred to as a 
sale of credit, and as one of purchase and sale. But these terms were 
not used as indicating the nature of the transaction in respect of the 
question now before us, the court definitely saying: 


‘“Whether the transaction be considered a purchase or an executory 
contract, we need not now determine. So far as this case is concerned, 
it is a mere matter of nomenclature.’’ 230 N. Y. 420, 130 N. E. 598. 


These views lead us to the conclusion that the orders appealed 
from should be reversed, the demurrer to the defendant’s first and 
separate defense sustained, and the question certified answered in the 
negative, with costs in all courts. 

Orders reversed, ete. 


CONTRACT FOR SALE OF BANK STOCK 


Smith v. Lingelbach, Supreme Court of Wisconsin, 187 N. W. Rep.. 
1007. 


Where two persons enter into a contract for the sale of shares 
of stock in a corporation and, upon tender of the stock by the 
seller, the purchaser refuses to accept and pay for it, the seller has 
a choice of remedies. He may hold the stock for the benefit of the 
buyer and sue for the purchase price, or he may sell the stock and 
recover the difference between the selling price and the contract 
price, or he may keep the stock and recover the difference between 
the contract price and the market price at the time of the breach. 
In this case, the seller sued for and obtained a judgment for the 
contract price. The Uniform Sales Act does not apply to a con- 
tract of sale of corporate stock. 


Appeal from Circuit Court, Oconto County; William B. Quinlan, 
Judge. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 356. 
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Action by Ella N. Smith against F. J. Lingelbach, administrator 
of the estate of George Beyer, deceased. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Contract. The complaint alleges that the plaintiff and defendant: 
entered into an agreement as follows: 


‘*For value received Ella N. Smith, of Oconto, Wisconsin, hereby 
agrees to sell, and for value received George Beyer, of Oconto, Wis-- 
consin, hereby agrees to buy, one hundred fifty-four (154) shares of 
Oconto National Bank Stock at price of $135.00 a share on or before 
September 5, 1919. 


‘*Witness our hands and seals this 7th day of July, 1919, at Oconto,. 
Wisconsin. 


‘‘Ella N. Smith. [Seal.] 
‘‘George Beyer. [Seal.]’’ 


The complaint alleges that the plaintiff has at all times been ready 
and willing to perform the contract on her part; that the defendant 
refused to accept the stock on September 5, 1919; that tender thereof 
was made to the defendant, and the plaintiff is now ready and willing 
to deliver the stock pursuant to the contract and demands judgment 
for $20,790, with interest and costs. 

The answer alleges that the signature of the defendant was induced 
by fraud; that the defendant then and there relied upon false 
representations made to him, and was thereby induced to execute and 
deliver the instrument and not otherwise. 

The answer further alleges that the plaintiff did not own 154 shares: 
of stock in the Oconto National Bank, but in truth and in fact was 
only the owner of 144 shares. 

The answer further alleges there was no consideration and contains 
a general denial. 

Upon the trial it appeared without dispute that the contract in 
question was signed by the defendant, and the only contested question 
of fact related to the reading of the contract by Mr. Beyer before 
signing it. This issue was submitted to the jury upon a special verdict, 
and the jury found George Beyer did read the instrument in question 
before he signed it. There was judgment for the plaintiff, from which 
the defendant appeals. 

Classon & Whitcomb, of Oconto, for appellant. 

Classon & O’Kelliher, of Oconto, for respondent. 


ROSENBERRY, J. (after stating the facts as above). The case 
is argued here upon both sides as if the rights of the parties were 
to be determined pursuant to the provisions of the Uniform Sales Act 
(Laws 1911, e. 549), and special reference is made to sections 1684t19, 
1684t42, 1684163, and 1684t64. 








428 THE BANKING LAW JOURNAL 


After the trial and before the case was presented here the 
defendant died, and the action was revived against F. J. Lingelbach, the 
administrator of his estate. The contention of the defendant is that 
the action is one for damages, that no damages were proven, and that 
the plaintiff cannot maintain an action for the purchase price, but 
that a recovery, if any, must be limited to the difference between the 
market value of the stock and the contract price. 

We shall first consider the application of the Uniform Sales Act. 
That act by its terms applies only to goods and documents of title to 
goods. Goods include ‘‘all chattels personal other than things in action 
and money.’’ Section 1684t76. 

While certificates of stock are not strictly chosen in action, they 
have been repeatedly so classified. 14 Corpus Juris, 389, par. 512, and 
eases cited; First Nat. Bank of Richmond v. Holland, 99 Va. 495, 39 
S. E. 126, 55 L. R. A. 155, 86 Am. St.. Rep. 898. 

A document of title to goods is by the act said to include ‘‘any 
bill of lading, dock warrant, warehouse receipt or order for the de- 
livery of goods or any other document used in the ordinary course 
of business in the sale or transfer of goods,’’ ete. Section 1684t76. 

The Uniform Sales Act does not include within its provision 
certificates of stock. Millard v. Green, 94 Conn. 597, 110 Atl. 177, 
9 A. L. R. 1610, at page 1617. 

In addition to the fact that the Uniform Sales Act by its terms 
excluded certificates of stock, there is the additional consideration 
that in 1913, two years after the adoption of the Uniform Sales Act, 
the Legislature adopted the Uniform Stock Transfer Act. (section 
1751nl to 1751n23), which by its terms relates specifically to the 
transfer of shares of stock in a corporation, and would therefore 
seem to be exclusive of the Uniform Sales Act. 

The case was tried apparently without reference to the Uniform 
Stock Transfer Act, although it is referred to in the brief of the 
respondent here. The Uniform Stock Transfer Act applies by its 
terms only to certificates issued after the taking effect of the act. A 
careful examination of the record fails to disclose the date upon which 
the certificates of stock in this case were issued to the plaintiff. 

The Uniform Stock Transfer Act (section 1751n10, Wis. Stats.) 
provides : 


‘‘An attempted transfer of title to a certificate or to the shares 
represented thereby without delivery of the certificate shall have the 
effect of a promise to transfer and the obligaiton, if any, imposed by 
such promise shall be determined by the law governing the formation 
and performance of contracts.’’ 


Whether the certificates were issued to the plaintiff before or after 
the enactment of the Uniform Stock Transfer Act, the rights of the 
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parties must be determined in accordance with the general principles 
of law governing the performance of contracts. 

The contract in this case must be treated as an executory contract 
for the sale of 154 shares of the capital stock of the Oconto National 
Bank. There was no renunciation of the contract by the buyer prior to 
the time that plaintiff tendered to him the stock described in the 
contract. Upon tendering the stock to the buyer in accordance with 
the terms of the contract, the plaintiff had, in the event of the refusal 
of the buyer to accept and pay for the stock, a choice of remedies; 
she might hold the stock for the benefit of the buyer and sue for the 
purchase price, or she might elect to sell the stock and recover the 
difference between the selling price and the contract price, or she might 
elect to keep the property as her own and recover the difference between 
the contract price and the market price at the time of the breach 
and at the time and place of delivery. Pratt v. S. Freeman & Sons 
Mfg. Co., 115 Wis. 642, 92 N. W. 368; Strait v. Northwestern Steel 
& Iron Works, 148 Wis. 254, 134 N. W. 387; 4 Thompson, Corpora- 
tions, 699, par. 4172. 

In Strait v. Northwestern Steel & Iron Works, supra, the defendant 
had contracted with the plaintiff that it would take certain stock at 
par in the event plaintiff should retire from the defendant corporation. 
The plaintiff did retire, and thereupon tendered to the defendant the 
stock described in- the contract and demanded payment therefor in 
accordance with the terms of the contract. The defendant refused 
to accept the stock or to pay therefor, and suit was brought to 
recover the amount of the agreed purchase price. The court said: 


‘*Under these circumstances, the plaintiff’s acts are in a legal sense 
the equivalent of a delivery of the certificates of stock and entitle him 
to a recovery of the agreed price, namely, $5,000.’’ 


It is considered, therefore, that the plaintiff was entitled upon 
tendering the stock to the buyer and his refusal to accept and pay 
for it, there having been no prior renunciation, to hold it for the 
benefit of the buyer and to recover as damages the contract price. 
Boyington v. Sweeney, 77 Wis. 55, 45 N. W. 938; See, also, Badger 
State L. Co. v. G. W. Jones L. Co., 140 Wis. 73, 121 N. W. 933; 
Lincoln et al v. Charles Alshuler Mfg. Co., 142 Wis. 475, 125 N. W. 
908, 28 L. R. A. (N. 8S.) 780. 

Cases where a contract has been fully performed by the vendor prior 
to renunciation or breach by the vendee are to be distinguished from 
cases where the contract remains executory upon both sides at the 
time the breach occurs. Haueter v. Marty, 156 Wis. 208, 145 N. W. 
775. 

Judgment affirmed. 
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CERTIFIED CHECK BEARING FORGED IN- 
DORSEMENT 






Eagan v. Garfield National Bank, New York Supreme Court, Appel- 
late Term, 192 N. Y. Supp. 209. 











The holder of a check, bearing a forgery of the payee’s in- 
dorsement, which has been certified by the bank on which it is 
drawn, cannot enforce the check against the drawee bank, even 
though he is a bona fide holder for value. 

Appeal from Municipal Court, Borough of Manhattan, Ninth Dis- 
trict. 

Action by Joseph D. Eagan against the Garfield National Bank. 
From a judgment for plaintiff, defendant appeals. Reversed, and 
complaint dismissed on the merits. 

Argued December term, 1921, before GUY, GAVEGAN and MUL- 
LAN, J.J. 

Alexander Appel, of New York City, for appellant. 

Charles H. Studin, of New York City, for respondent. 











GUY, J.—The action is brought to recover the amount of a certi- 
fied check drawn by one Frye, a depositor of the defendant, who 
stopped payment after certification by the defendant. The complaint 
alleges that said check was duly indorsed by the payee and delivered 
for value to one Runkle, by whom it was duly indorsed and delivered 
for value to plaintiff. The answer sets up that the check was ob- 
tained by fraud, the person to whom the check was delivered having 
represented to the maker that it would be used for the purchase of 
certain stock and credited to the maker’s account with the firm of 
J. C. Rabiner & Co., by whom the person to whom the check was 
delivered falsely represented that he was employed. Defendant con- 
ceded that plaintiff was a bona fide holder from a fictitious payee and 
indorser. Defendant’s evidence convincingly establishes the alleged 
fraud and that the name of the payee and indorser was fictitious. 

A check made to a fictitious payee not known to the maker to 
be such is not a check to bearer passing upon delivery, and the trans- 
feree thereof under a forged indorsement of the name of the fictitious 
payee, made by the imposter who procured the execution of the check, 
is not a holder in due course, and hence cannot enforce payment. 
Negotiable Instruments Law (Consol. Laws, ¢c. 38) § 42; United Cigar 
Stores Co. v. American Raw Silk Co., 184 App. Div. 217, 218-222, 171 

N. Y. Supp. 480, affirmed 229 N. Y. 532, 533, 129 N. E. 904; Mer- 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 208. 




























THE BANKING LAW JOURNAL 431 


eantile Nat. Bank of New York City v. Silverman, 148 App. Div. 1, 
5-7, 132 N. Y. Supp. 1017, affirmed 210 N. Y. 567, 104 N. E. 1134; 
Shipman v. Bank of State of New York, 126 N. Y. 319, 330, 331, 27 N. 
E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821; National Surety Co. v. 
National City Bank of Brooklyn, 184 App. Div. 771, 774-776, 172 N. 
Y. Supp. 413. 

A certified check the indorsement of which is forged may not 
be enforced. Donahue v. Bank of America, 161 N. Y. Supp. 232, 233; 
Graves v. American Exchange Bank, 17 N. Y. 205, 208, 209. The cases 
holding that checks paid to fictitious payees who were known to the 
makers to be fictitious payees, or else paid to those to whom the mak- 
er intended the payment to be made (Hartford v. Greenwich Bank 
of City of New York, 157 App. Div. 448, 451, 142 N. Y. Supp. 387, 
affirmed 215 N. Y. 726, 727, 109 N. E. 1077), P. & G. Card & Paper 
Co. v. Fifth Nat. Bank, 172 N. Y. Supp. 688, 689, may be enforced, 
are not in point. 

Judgment reversed, with $30 costs, and complaint dismissed on the 
merits, with costs. All concur. 


NATIONAL BANK LIABLE ON CONTRACT OF 


GUARANTY 


First National Bank of Aiken, South Carolina, v. J. L. Mott Iron 
Works, United States Supreme Court. 42 Sup. Ct. Rep. 286. 


A national bank has no authority to enter into a contract of 
guaranty but it may be held liable on such a contract where the 
same was made for its own advantage. <A contractor assigned to 
a national bank amounts to become due under a contract as security 
for advances made by the bank. The bank, as a part of the trans- 
action, guaranteed payment by the contractor for supplies fur- 
nished to enable him to complete the contract. It was held that 
the bank was liable on its contract of guaranty. 


On writ of certiorari to the Supreme Court of the State of South 
Carolina. 

Action by the J. L. Mott Iron Works against the First National 
Bank of Aiken. Judgment for the plaintiff was affirmed by the 
Supreme Court of South Carolina (J. L. 783), and defendant brings 
certiorari. Affirmed. 

Messrs. John F. Williams, of Aiken, S. C., and William S. Nelson, 
of Columbia, 8. C., for petitioner. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Editon) § 616. 
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Messrs. P. F. Henderson and D. S. Henderson, both of Aiken, 
S. C., for respondent. , 

Mr. Justice HOLMES delivered the opinion of the court. 

This is a suit. against the petitioner upon a written guaranty of 
payment to the respondent of $2,363.50 for goods sold to the Kaiser 
Company The plaintiff (the respondent) had a verdict and judg- 
ment and the judgment was affirmed by the Supreme Court of the 
State. J. L. Mott Iron Works v. Kaiser Co. (S. C.) 103 S. C. 783. 
The case comes here on the question of the liability of the bank, upon 
the facts that we shall state. y 

They are simple. A firm of MeGhee and McGhee was building a 
hospital in Aiken. The firm had contracted with the Kaiser Company 
for the heating and plumbing, at the price of $7,800, the firm agree- 
ing to pay eighty-five per cent. of the labor and materials furnished 
each month and the remaining fifteen at the completion of the system. 
The Kaiser Company assigned this contract to the bank and the firm 
agreed to make all checks under the contract payable to the bank. 
This was done as security to the bank for advances the validity of 
which is not contested. In the course of performance the Kaiser 
Company ordered the goods concerned from the respondent, but the 
respondent required security before it would send them. Thereupon 
the bank in order to enable the company to complete its contract and 
thereby to repay the advances that the bank had made gave the 
guaranty in question. Subsequently the bank received $1,105.28 and 
might have received much more than the amount of its guaranty al- 
though in fact it allowed the MceGhees to pay checks for $5,468 to the 
Kaiser Company, with the result that the Kaiser Company still owes 
it some money. Therefore the bank is in the position of having real- 
ized the benefit to acquire which the guaranty was made, and of having 
realized it out of the proceeds of the goods that it induced the Iron 
Company to sell. 

In such circumstances, whether the contract is valid or not, the 
contractor is accountable to the contractee, up to the amount of his 
undertaking, for the proceeds coming to his hands from the contractee 
upon the inducement of the contract. Citizens’ Central National 
Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 364, 54 L. Ed. 443. In 
this case therefore the plaintiff is entitled to recover the amount for 
which it has declared, and as the case was fully tried upon the merits, 
the distinction between a recovery on the guaranty, as having been 
necessarily incident to the business of banking, and a recovery of the 
amount received by petitioner on account of the guaranty, becomes 
purely formal. 

Judgment affirmed. . 





MANAGEMENT OF DECEDENTS’ ESTATES 


Banks and Trust Companies as Executor, Adminis- 
trator and Trustee Under Will 


By John Edson Brady 
§ 50. Inheritance Taxes. (Continued.) 


ARIZONA 


Rates of Tax 
(Effective July 15, 1922) 
$25,000 
after $25,000 $50,000 $100,000 All 

deducting to to to over 
Beneficiaries exemption $50,000 $100,000 $500,000 $500,000 
Class 2% 3% 4% 5% 
Class : 4% 6% 8% 10% 
Class 6% 9% 12% 15% 
Class 8% 12% 16% 20% 
Class é 59 10% 15% 20% 25% 


Note. The Arizona law, published in the April issue of the Journal, 


is superseded by the new law, which follows, and which goes into 
effect on July 15, 1922. 


Classes of beneficiaries. Class 1 includes husband, wife, lineal 
issue, lineal ancestor, child adopted in conformity with laws of Arizona, 
child to whom decedent, for 10 years previous to death, stood in the 
mutually acknowledged relation of a parent, provided such relation 
began at or before the child’s 15th birthday and was continuous 
for 10 years thereafter. 

Class 2 includes brother or sister of decedent or descendant of 
either, wife or widow of son, husband of daughter. 

Class 3 ineludes brother or sister of the father or mother of 
decedent. 

Class 4 includes brother or sister of decedent’s grandparents, or 
descendant of either. 

Class 5 includes persons in any other degree of collateral con- 
sanguinity, or stranger in blood, or a body politic or corporation. 


Exemptions. Widow, $10,000, including all statutory and other 
allowances; others in class 1, $2,000; class 2, $500; class 3, $250; 
class 4, $150; class 5, $100.. These exemptions are deducted from 
the first $25,000. Gifts to municipal corporations within the state 
for municipal purposes and to Arizona corporations for religious, 
charitable or educational purposes are entirely exempt. 
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No tax is imposed on tangible personal property of a resident 
decedent, located outside the state, provided such property is subject 
to an inheritance tax in the state in which it is located and that 
it is not outside the state for the mere purpose of deposit or safe- 
keeping and provided the laws of the state where the property is 
located grant a like exemption as to property of its residents located 
in Arizona. 


Property taxable. All property of resident decedents except as 
above exempted, and property of non-resident decedents located in 
Arizona. Where stock, bonds, mortgages or other securities of Arizona 
corporations or of foreign corporations, owning property or doing 
business in Arizona, is transferred by a non-resident decedent, the 
tax is upon such portion of the value of the securities as the property 
of the corporation in Arizona bears to the total property of the 
corporation. 


Payment of tax, penalty. The tax is due at the time of the 
transfer. If it is paid within one year a discount of five per cent. is 
allowed. If not paid within 18 months, interest at the rate of 10 per 
cent. per annum is charged from the time of accrual. Where the delay 
is due to litigation or other unavoidable cause, interest at six per cent. 
is charged from the time of accrual until the cause of delay is removed 


after which 10 per cent. is charged. 


MINNESOTA 


Rates of Tax 


$15,000 $15,000 $30,000 $50,000 
above to to to All over 
Beneficiaries exemption $30,000 $50,000 $100,000 $100,000 
2% 24% 3% 4% 
3% 33% 43% 6% 
6% 74% 9% 12% 
8% 10% 12% 16% 
10% 123% 15% 20% 


Classes of beneficiaries. Class 1 includes wife, or lineal issue. 

Class 2 includes husband, lineal ancestor, child adopted in con- 
formity with the laws of Minnesota, child to whom decedent for not 
less than ten years prior to such transfer stood in the mutually ack- 
nowleged relation of a parent; provided such relationship began at 
or before the child’s fifteenth birthday, and was continuous for ten 
years thereafter, or any lineal issue of such adopted or mutually 
acknowledged child. 

Class 3 includes brother or sister or a descendant of a brother or 
sister, wife or widow of son, or husband of daughter. 
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Class 4 includes brother or sister of the father or mother of de- 
cedent or descendant of either. 
Class 5 includes all others. 


Exemptions. Class 1, $10,000; lineal ancestors, $3,000; all others 
in class 2, $10,000; class 3, $1,000; class 4, $250; class 5, $100. 

Gifts to state of Minnesota or any political division for public 
purposes exclusively, or association or corporation for religious, chari- 
table, scientific, literary or educational purposes exclusively including 
encouragement of art and prevention of cruelty to children and ani- 
mals, or to a trustee or trustees exclusively for such purposes are 
exempt. 


Property taxable. Includes stock in domestic corporations owned 
by non-resident decedents. 


Payment of tax, penalty. The tax takes effect upon the decedent’s 
death and is payable at the expiration of one year. If the tax is 
not paid within one year interest is charged at the rate of 7% from 
the time the tax acerues. If the delay in payment is due to unavoid- 
able cause interest at the rate of 6% per annum is charged from the 
time of the accrual of the tax. The person to whom the property 


is transferred and the executor, administrator or trustee is personally 
liable for the tax until paid. 


MISSISSIPPI 


Rates of tax. The inheritance tax law of Mississippi imposes two 
taxes, one on the entire estate and one on the share of each beneficiary. 
The estate tax is a tax of 4% on the net estate over $5,000. 

The tax on the shares of beneficiaries is at the following rates: 
Class 1—first $25,000 after deducting exemption, 4%; next $25,000 
1%; next $25,000, 14% ; next $25,000, 2%; next $400,000, 24%; all 
over $500,000, 3%. 

Class 2—first $25,000 after deducting exemption, 5%; next $25,- 
000, 53%; next $100,000, 6%; next $100,000, 63%; next $750,000, 
7%; all over $1,000,000, 8%. 


Classes of beneficiaries. Class 1 includes grandparent, parent, 
husband, wife, child, brother, sister, nephew, niece, wife or widow of 
the son, husband or widower of the daughter, child adopted in con- 
formity with the laws of Mississippi, or the laws of any other state 
or country, person to whom the deceased for not less than ten years 
prior to death stood in the acknowledged relation of a parent, or any 
lineal descendant. Class 2 includes all other persons. 
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Exemptions. In imposing the estate tax, an exemption of $5,000 
is allowed; in the case of a non-resident decedent, only such propor- 
tion of the exemption is allowed as the value of the property of the 
estate located in Mississippi bears to the value of the entire estate. 

In imposing the tax against beneficiaries, a widow or child under 
18 years is allowed an exemption of $7,500. Others in class 1 are 
allowed $4,000. The statute provides that whenever two or more 
persons in class 1, other than a wife or minor child are beneficially 
interested in possession, enjoyment, or expectancy, in one and the 
same transfer of property, only such proportion of said expectancy 
shall be allowed as an exemption to one such person as the value of 
his share or interest bears to the total value of such property. 

Persons in class 2 are allowed an exemption of $500. Gifts to 
societies, corporations and institutions now or hereafter exempted by 
law from taxes, or to any public corporation or society, corporation, 
institution or association of persons engaged in or devoted to chari- 
table, benevolent, educational, public or other like work (pecuniary 
profit not being its object or purpose), are entirely exempt. 


Property taxable. The estate tax is imposed upon the net estate 
of every resident decedent and upon the net estate of every non- 


resident decedent, consisting of real estate and such corporeal, tangible 
personal property capable of having a situs of itself, located within 
the state of Mississippi. 

The tax against beneficiaries is imposed upon any transfer by a 
resident of Mississippi of real property within the state, or any 
tangible or intangible personal property, or interest therein or in- 
come therefrom, and by a non-resident of any real estate or corporeal, 
tangible personal property capable of having a situs of itself, located 
within the state. 


Payment of tax, penalty. The estate tax is due and payable upon 
notification to the executor or administrator of the amount. If not 
paid within 30 days thereafter, it bears interest at the rate of 8% 
per annum from the day of notification. 

The tax against beneficiaries is due and payable six months after 
the executor or administrator files his bond. If paid within that 
period, a discount of 4% is allowed. If not paid within nine months 
from the time of accrual, interest is charged at the rate of 8% per 
annum from such time. Where delay in payment is due to litigation 
or other unavoidable cause, interest at the rate of 6% per annum 
is charged from the time of accrual until the cause of delay is re- 
moved, after which the rate is 8%. 
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MISSOURI 


Rates of Tax 


$20,000 $20,000 $40,000 $80,000 $200,000 All 
above to to to to over 
Beneficiaries exemption $40,000 $80,000 $200,000 $400,000 $400,000 


1% 2% 3% 4% 5% 6% 
3% 6% 9% 12% 15% 18% 
8% 12% 16% 20% 24% 

10% 15% 20% 25% 30% 


Classes of beneficiaries. Class 1 includes husband, wife, lineal 
descendant, lineal ancestor of the decedent, legally adopted child or 
any lineal descendant of such adopted child, or child born out of 
lawful wedlock. 

Class 2 includes brother or sister, or the descendant of a brother 
or sister of the decedent, wife or widow of a son, or the husband of a 
daughter of the decedent. 

Class 3 includes the brother or sister of the father or mother of 
the decedent, or a descendant of either. 

Class 4 includes brother or sister of the grandfather or grand- 
mother of the decedent, or a descendant of either. 

Class 5 includes persons of other degree of collateral consanguinity, 
strangers in blood to the decedent or a body politic, association, in- 
stitution, or corporation. Step-children are considered strangers. 


Exemptions. Husband or wife, $20,000; insane and blind lineal 
descendant, $15,000; all others in class 1, $5,000; class 2, $500; class 
3, $250; class 4, $100; class 5, $100, but if the amount exceeds $100, 
there is no exemption. All transfers of property or any beneficial 
interest therein to be used and actually used solely for county, city, 
town or municipal purposes or for religious, charitable, or educational 
purposes in the state are exempt. 


Property taxable. All real property in Missouri, personal property 
of a resident, wherever located, and personal property of a non- 
resident, located within the state is subject to tax. Shares of stock 
of Missouri corporations owned by non-residents and national bank 
stocks are taxable. The following are not taxed: Notes or bonds held 
outside the state by a non-resident and secured by mortgage on real 
property within the state; personal property owned by non-resident, 
but held as collateral within the state; and bonds of Missouri corpora- 
tions held outside the state by non-residents. 


Payment of tax, penalty. Six per cent. interest upon the tax begins 
to run at the death of the decedent, but if the tax is paid within nine 
months, the interest is remitted. If the tax is not paid on time 6% 
interest is charged for the first year and 12% thereafter. 
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In ease of litigation over the estate, like a will contest, 6% interest 
will be charged, but the penalties will be remitted for the period of 
time elapsing during such litigation. (Ruling.) 


MONTANA 


Rates of Tax 
$25,000 
after $25,000 $50,000 $100,000 All 
deducting to to to over 
Beneficiaries exemption ° $50,000 $100,000 $500,000 500,000 
Class 1 1% 1% 1% 1% 1% 
Class 2 , 4% 6% 8% 10% 


Class : 3% 6% 9% 12% 15% 
16% 20% 


- iG 
5% 20% 25% 


Class 4 y 8% 12% 
ee * 1 


10° 


NOTE: It is provided that no tax shall exceed 15% of the property 
transferred to any beneficiary. 


Classes of beneficiaries. Class 1 includes husband, wife, lineal 
issue, lineal ancestor of decedent, legally adopted child, or child to 
whom decedent for not less than ten years prior to death stood in 
the mutually acknowledged relation of a parent; provided such re- 
lation began at or before the child’s fifteenth birthday and was 
continued for said ten years thereafter; or any lineal issue of such 
adopted or mutually acknowledged child. 

Class 2 includes brother or sister or a descendant of a brother 
or sister of the decedent, a wife or widow of a son or the husband of 
a daughter of the decedent. 

Class 3 includes brother or sister of the father or mother, or a 
descendant of a brother or sister of the father or mother of the 
decedent. 

Class 4 includes brother or sister of the grandfather or grand- 
mother or a descendant of the brother or sister of the grandfather or 
grandmother of the decedent. 

Class 5 includes persons in any other degree of collateral con- 
sanguinity or a stranger in blood to the decedent, or body corporate or 
body politic outside the state. 


Exemptions. Widow, $10,000; others in class 1, $2,000; class 2, 
$500; class 3, $250; class 4, $150; class 5, $100. All property trans- 
ferred to the state or any of its institutions or municipal corporations 
within the state for strictly county, city, town or municipal purposes, 
or to corporations or voluntary associations of the state organized un- 
der its laws solely for religious, charitable or educational purposes, 
is entirely exempt. 
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Property taxable. No tax is imposed upon tangible personal prop- 
erty of a resident decedent which is located without the state, and 
is subject to an inheritance or transfer tax in the state where located, 
provided such property is not without the state temporarily nor for 
the sole purpose of deposit or safekeeping; and provided the laws of 
the state where such property is located allow a like exemption in 
relation to such property left by a resident of that state and located 
in Missouri. Stock in a Montana corporation owned by a non-resident 
decedent is taxed. 


Payment of tax, penalty. The tax is due and payable at the time 
of the decedent’s death. If it is paid within one year after accrual, 
a discount of 5% is allowed. But if not so paid, interest at the rate 
of 10% per annum is charged from the time of accrual. Where delay 
in payment is due to litigation or other unavoidable cause, interest at 
the rate of 6% per annum is charged from the time of accrual until 
the cause of delay is removed, after which interest at the rate of 
10% is charged. 


NEBRASKA 


Rates of Tax 


$5,000 $5,000 $10,000 $20,000 All 
over to to to over 
Beneficiaries exemption $10,000 20,000 $50,000 $50,000 


1% 1% 1% 1% 
2% ? 2% 2% 2% 
3% 4% 5% 6% 
Classes of beneficiaries. Class 1 includes husband, wife, child, 
father, mother, brother, sister, wife or widow of son, husband of 
daughter, child adopted in conformity with laws of Nebraska, person 
to whom decedent, for not less than 10 years prior to death, stood 
in the acknowledged relation of parent, or any lineal descendant. 
Class 2 includes uncle, aunt, niece, nephew or lineal descendant 
of the same. 
Class 3 includes all others. 


Exemptions. Class 1, $10,000; class 2, $2,000; class 3, $500, but 
if the estate exceeds $500 there is no exemption. There is no provi- 
sion exempting gifts for charitable, religious or educational purposes. 


Property taxable. The tax is imposed on all property of a resident 
decedent except real property located outside of the state, and all 
property of a non-resident decedent located within the state. 


Payment of tax, penalty. The tax is due at the death of the 
decedent and is payable within 30 days after it is received by the 
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executor or administrator. If not paid within one year, interest at 
the rate of 7% from the date of decedent’s death is charged. No 
discount for prompt payment is allowed. 


NEVADA 


Rates of Tax 

$25,000 
after $25,000 $50,000 $100,000 All 
deducting to to to over 

Beneficiaries exemption $50,000 $100,000 $500,000 $500,000 

2% 3% 4% 5% 
4% 6% 8% 10% 
6% 9% 12% 15% 
8% 12% 16% 20% 
10% 15% 20% 25% 


Classes of beneficiaries. Class 1 includes husband, wife, lineal 
issue or lineal ancestor of decedent, child adopted in conformity with 
the laws of the state, or child to whom decedent for not less than 
ten years prior to his death stood in the mutually acknowledged re- 
lation of a parent; provided, such relationship began at or before 
the child’s fifteenth birthday and was continuous for said ten years 
thereafter, or any lineal issue of such adopted or mutually acknowl- 


edged child. 

Class 2 includes brother or sister or a descendant of a brother or 
sister of the decedent, a wife or widow of a son, or the husband of 
a daughter of the decedent. 

Class 3 includes brother or sister of the father or mother or a de- 
scendant of a brother or sister of the father or mother of the de- 
cedent. 

Class 4 includes persons in any other degree of collateral con- 
sanguinity, or stranger in blood to the decedent, a body politic or cor- 
porate. 

Class 5 includes all others. 


Exemptions. Wife or minor child, $20,000; all others in class 1, 
$10,000; class 2, $10,000; class 3, $5,000; classes 4 and 5, no exemp- 
tions. There is no provision in the law exempting gifts for charitable, 
educational and similar purposes. 

Property taxable. The statute imposes a tax upon the transfer 
of any and all property within the jurisdiction of the state, and any 
interest therein or income therefrom, whether belonging to residents 
or not, and whether tangible or intangible, not hereinafter exempted, 
which passes in trust or otherwise by will or by the statutes of inheritance 
of any state or by deed, grant, sale or gift made without valuable and 
adequate consideration in contemplation of the death of the grantor, 





THE BANKING LAW JOURNAL 441 


vendor, assignor or donor, or intended to take effect in possession or 
enjoyment at or after such death. The ownership of shares of stock 
in a corporation owning property in Nevada is considered as the 
ownership of such interest in the property so owned by such corpora- 
tion, as the number of shares so owned bears to the entire issued and 
outstanding capital stock of such corporation; notes and other evidences 
of indebtedness secured by mortgage on real estate situated in 
Nevada are subject to the inheritance tax. 


Payment of tax, penalty. The tax is due and payable upon the 
death of the decedent. If the same is paid within ten months, 
no interest is charged, but if not then paid, interest at the rate of 
10 per cent. per annum is charged from the time that the tax accrued. 
If the tax is paid within six months after accruing, a discount of 
five per cent. is allowed. If the tax is not paid within eighteen 
months, the executor or administrator is required to give a bond for 
the tax and interest. Where delay in payment is due to necessary 
litigation or other unavoidable cause, seven per cent. per annum is 
charged from the expiration of 18 months until the cause of delay 
is removed, after which 10 per cent. interest is charged. 


NEW HAMPSHIRE 


Rates of Tax 


$25,000 $25,000 $50,000 $100,000 All 
above to to to over 
Beneficiaries exemption $50,000 $100,000 $250,000 $250,000 
2% 24% 3% 5% 


5% 5% 5% 5% 


Non-resident decedents. Real property in New Hampshire left by 
non-resident decedents is taxed at the above rates. Personal property 
in New Hampshire, including stock in New Hampshire corporations 
and national banks, of such decedents is taxed at the rate of two per 
cent. on the entire amount, without exemption. Any person who 
delivers over property of a non-resident decedent, or a bank or 
corporation which records the transfer of its stock, standing in the 
name of a non-resident decedent, is liable for the tax and a further 
penalty of not more than $1,000. 


Classes of beneficiaries. Class 1 includes father, mother, husband, 
wife, lineal descendant, adopted child, the lineal descendant of any 
adopted child, the wife or widow of a son, or the husband of a 
daughter of decedent. Class 2 includes all others. 

Class 2 includes all others. 
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Exemptions. Husband or wife, $10,000; others in class 1, if under 
21 years of age, $10,000; if over 21 years, no exemption; class 2, no 
exemptions. Property passing to educational, religious, cemetery, or 
other institutions, societies or associations of public charity in New 
Hampshire or for or upon trust for any charitable purpose in New 
Hampshire or for the care of cemetery lots or to a city or town in 
New Hampshire for publie purposes. 


Property taxable. The tax applies to all property within the 
jurisdiction of the state, real or personal, and any interest therein, 
belonging to inhabitants of the state, and all real estate within the 
state, or any interest therein, belonging to persons who are not 
inhabitants of the state. 


Payment of tax, penalty. The tax as to all property of resident 
decedents and as to real property of non-resident decedents is due 
and payable 15 months after the decedent’s death. If not then paid, 
interest at the rate of 10 per cent. per annum is charged from the 
time when the tax was due. A discount of three per cent. is allowed 
on taxes paid within six months after the decedent’s death. The 
tax on personal property of non-resident decedents is due at the 
time of the transfer of the property. If not then paid, interest at the 
rate of 10 per cent. per annum is charged from the time of the 
transfer. If the transfer is not made within four months after the 
owner’s death, interest at the rate of 10 per cent. is charged from 
the expiration of four months. 


NEW JERSEY 
Rates of Tax 


(Where death occurred between April 9, 1914, and March 10, 1922, inclusive) 


$50,0000 $50,000 $150,000 
above to to All over 
Beneficiaries exemption $150,000 $250,000 $250,000 
14% 2% 3% 
24% 3% 4% 
5% 5% 5% 


Classes of beneficiaries. Class 1 includes husband, wife, child, 
lineal descendant, adopted child and issue thereof, and mutually 
acknowledged child. 

Class 2 includes father, mother, brother, sister, wife or widow of 
son, and husband of daughter. 

Class 3 includes all others. 


Exemptions. Classes 1 and 2, $5,000; class 3, $500, but if the 
amount is in excess of $500, there is no exemption. Gifts to a church, 
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hospital, orphan asylum, public library, Bible, tract, religious, benev- 
olent, or charitable societies incorporated or operating in State are. 
entirely exempt. 


Rates of Tax 
(Where death occurred on or after March 11, 1922) 
$50,0000 $50,000 $150,000 Alr 


above to to over™ 
Beneficiaries exemption $150,000 $250,000 $250,000" 


1% 14% 2% 3% 
5% 5% 5% 5% 
8% 8% 8% 

Classes of beneficiaries. Class 1 includes husband, wife, child, lineal 
descendant, adopted child or the issue thereof. 

Class 2 includes father, mother, brother, sister, wife or widow of 
son, husband of daughter, churches, hospitals and orphan asylums, 
public libraries, Bible and tract societies, religious, benevolent and 
charitable institutions and organizations. 

Class 3 ineludes all others. 


Exemptions. Class 1, $5,000; classes 2 and 3, $500, but if the 
amount is in excess of $500, there is no exemption. 
Gifts to the state of New Jersey, a municipal corporation within 


the state, or other political sub-divisions thereof, for exclusively public 
purposes, are entirely exempt. 


Property taxable. The tax is levied when the transfer is by will 
or by the intestate laws of New Jersey from any person dying seized 
or possessed of the property while a resident of the state; and whem 
the transfer is by will or intestate law of real property or of goods 
within New Jersey, or of shares of stock of New Jersey corporations 
or of national banking associations in New Jersey, and the decedent 
was a non-resident. 

Stock in domestic corporations owned by non-resident decedents 
is subject to tax. 


Payment of tax, penalty. The tax is due and payable at the death 
of the decedent. If not paid within one year after that date, tax bears 
interest at the rate of 10 per cent. per annum from the expiration of 
such year until paid, and the representative is required to give a bond 
in double the amount of the tax and interest. Where delay in pay- 
ment is due to litigation or other unavoidable cause, interest at the 
rate of six per cent. per annum is charged from the expiration of 
a year after the decedent’s death. 


(To be continued) 





Inquiries 
In this department are answered each month inquiries submitted, which are of general 


interest to our subscribers and which pertain to the law of 
banking and negotiable instruments. 


PAYING POST DATED CHECK—ABSENCE OF REVENUE 
STAMPS—STOPPING PAYMENT OF CASHIER’S CHECK 
Kansas. 
Editor, Banking Law Journal: 


Dear Sir—Please answer through your inquiry and correspondence 
department the following questions pertaining to bank checks: 

1. What is the liability of a bank paying post-dated checks? 

2. What effect, if any, would the absence of revenue stamps make 
upon the liability of the bank? 

3. Can payment of a eashier’s check be stopped? If so, under 
what circumstances. 


President. 


Answer—A bank has no right to pay a post-dated check prior to 
the day of its date. If it pays a post-dated check prior to its date or 
sets aside funds for the purpose of meeting the check on such date, 
it will be held liable to the drawer for any loss caused to him thereby. 
For instance, if, as a result of paying a post-dated check before the 
proper time, other checks drawn by the depositor are refused for 
want of sufficient funds, the depositor is entitled to hold the bank 
liable for damages. 

The absence of revenue stamps on a post-dated check would not 
seem to have any effect upon the bank’s liability. It has been held fre- 
quently that the omission to place revenue stamps upon a note or other 
instrument does not destroy the negotiability of the instrument. The 
most recent decision so holding is Richardson v. Cheshire, Supreme 
Court of Iowa, 188 N. W. Rep. 146. 

A eashier’s check, being merely a bill of exchange drawn by the 
bank on itself and accepted in advance, cannot be stopped by the 
payee after indorsement. Bobbrich v. Second National Bank, 162 
N. Y. Supp. 147; Drinkall v. Movius State Bank, 11 N. D. 10, 88 


N. W. Rep. 724. 
444 
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MATURITY OF NOTE PAYABLE ‘ON OR BEFORE”’ CERTAIN 
DATE 


lowa. 
Editor, Banking Law Journal: 

Dear Sir—Will you please advise in your opinion if the wording 
in a note *‘On or before July 1, 1922 I promise to pay—’’ gives the 
payee the -privilege of demanding payment of the note before the 
designated maturity date. 

It is generally considered that the words ‘‘on or before—’’ are 
written in to benefit the maker of the note in that he may pay at 
any time the principal of the note, before the designated maturity. 
Does this wording also give the payee the privilege of demanding 
payment before the due date, which in effect would be the same as 
a demand note? 

Cashier. 

Answer—A note payable ‘‘on or before’’ a certain date simply 
gives the makers an option to pay before the time specified. The 
paper does not mature until the time designated and payment cannot 
be demanded before that time. 

The case of Papal v. Nickel, 107 Wise. 471, 83 N. W. Rep. 767, 
involved a note payable ‘‘on or before four years after date,’’ ete. 

In the opinion, the court said: ‘‘The words ‘on or before’ un- 
doubtedly gave to the makers of the note the privilege of paying 
at any time before the end of the four years but they did not give 
the holder of the note the right to enforce collection before that time. 
Thus in the language of Cooley J., the note ‘is payable certainly and 
at all events on a day particularly named, and at that time, and not 
before, payment might be enforced against the maker. * * * True, 
the maker may pay sooner if he shall choose; but this option, if ex- 
ercised, would be a payment in advance of the legal liability to pay, 
and nothing more.’ Mattison v. Marks, 31 Mich. 423.”’ 


CHARGING NOTE AGAINST MAKER’S ACCOUNT 


Indiana. 
Editor, Banking Law Journal: 

Dear Sir—Will you kindly send me any references that you may 
have covering the rights of a bank to charge a note, either before or 
after maturity, to the maker’s account with the holding bank? 

Subscriber. 


Answer—The general rule is that a bank may apply a deposit to 
the depositor’s matured indebtedness. This right is customarily re- 
ferred to as a banker’s lien. The following Indiana decisions support 
this rule: 
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State v. Beach, 147 Ind. 74, 43 N. E. Rep. 949, 46 N. E. Rep. 145; 
Lamb v. Morris, 118 Ind. 179, 20 N. E. Rep. 746; Lafayette Second 
National Bank vy. Hill, 76 Ind. 223; Patterson v. State Bank, 55 Ind. 
App. 331, 102 N. E. Rep. 880. 

As a general rule a bank has no right to apply a deposit to a 
debt of the depositor until the debt has matured. State v. Beach, 
147 Ind. 74, 43 N. E. Rep. 949. 

But where a depositor becomes insolvent it is generally held that 
his deposit may be applied, although the debt has not matured. The 
following decisions so hold: 

Georgia Seed Co. v. Talmadge, 96 Ga. 254, 22 S. a Rep. 1001; 
Thomas v. Angus Exchange Bank, 99 Iowa 202, 68 N. y. Rep. 780 ; 
Platts v. Metropolitan National Bank, 130 Minn. 219, eo . W. 514; 
Steiner v. Mutual Alliance Trust Co., 139 N. Y. App. Div. 645, 124: 
N. Y. Supp. 184; German American Savings Bank v. Grossman, 15 
Ohio Cire. Ct. 378; Chipman v. Ninth National Bank, 120 Pa. 86. 

It is held that a deposit may not be applied to a debt of the de- 
positor which is fully seeured by collateral. Cases so holding are: 

Gnarini v. Swiss American Bank, 162 Calif. 181, 121 Pac. Rep. 726; 
Furber v. Dane, 203 Mass. 108, 89 N. E. Rep. 227. 


DUTY OF COLLECTING BANK TO PROTEST NOTE 


Texas. 
Editor, Banking Law Journal: 

Dear Sir—A bank in another state sent us for collection a note 
payable at our bank, but with no instructions in regard to protesting 
the note. 

If the note is not paid when due, should we protest without in- 
structions and can they hold us responsible if we do not protest same? 

Cashier. 


Answer—Where one bank sends paper to another for collection, 
the latter, in the absence of instructions, is under an obligation to 
take such steps, if the instrument is not paid at maturity, as will 
preserve the liabilities of the parties. 

Formal protest is not required to charge the indorsers of a note 
with liability. Protest is required only for the purpose of charging 
the drawer and indorsers of a foreign bill of exchange, that is a bill 
drawn in one state and payable in another state. 

In the case of a note all that is required is presentment of the 
note to the maker at maturity and notice of dishonor to the indorsers. 
The general rule is that the bank need not give notice of dishonor 
to all the indorsers, and that it is sufficient to give notice to its imme- 
diate indorser only. 
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The failure to formally protest a note, therefore, would cause 
the owner no loss and impose no liability on the collecting bank. The 
failure to present the note for payment and give notice of dishonor, 
on the other hand, might render the collecting bank liable, even in 
the absence of specific instructions. 


LOANS ON OVERISSUED AND FRAUDULENTLY ISSUED 
STOCK 


Pennsylvania. 
Editor, Banking Law Journal: 

Dear Sir—One of our clients made a loan on collateral stock of a 
corporation chartered in Florida. Some time after the loan was due 
and unpaid, it was discovered that the stock held as collateral was 
in excess of the capital authorized, in other words, shares that should 
have been cancelled. This company is now liquidating and has con- 
siderable assets. Would the holder of these shares participate in a 
distribution of the assets? The present owner is an innocent holder 
for value. 

Treasurer. 


Answer—The following general rule, with reference to the rights 
of the holder or pledgee of overissued shares of stock, is given in 14 


Corpus Juris, page 467: 

‘* After all the authorized shares of a corporation have been issued, 
any further shares are absolutely void and the takers of them even 
though they may be in the position of bona fide holders, cannot, by 
estoppel or otherwise, acquire the status or rights of stockholders or 
members, and cannot compel the corporation to recognize them as 
such or resort to any remedy based on such a status, unless the shares 
are afterward validated by a duly authorized increase of authorized 
capital stock or by a surrender of stock previously issued. An inno- 
eent holder of such certificates, however, has a remedy not only as 
against the officevs or agents who issued them, or, it may be, against 
» prior holder, from whom he purchased them, but also, as a general 
rule, against the corporation itself.’’ 

His right to hold liable a prior holder from whom he received the 
stock depends upon whether the latter has been guilty of fraud. 

Stock, which does not constitute an overissue, but is issued frand- 
ulently, or illegally, stands on a different footing. Such stock binds 
the corporation in the hands of a bona fide holder, ‘‘whether he is 
the original purchaser or a subsequent transferee, so that he may 
compel the corporation to recognize his rights as a stockholder or hold 
it liable in damages for refusal to do so.’’ 14 C. J. 473. 

There is a criminal liability for fraudulently issuing corporate 
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stock. Section 4170 of the Revised General Statutes of Florida (1920) 
provides as follows: 

‘‘Any officer, agent, clerk or servant or a corporation, or any 
other person, who issues, or signs with intent to issue, any certificate 
of stock in a corporation, or who issues, signs or indorses with intent 
to issue any bond, note, bill or other obligation or security in the 
name of such corporation, beyond the amount authorized by law, 
or limited by the legal votes of such corperation or its proper officers ; 
or negotiates, transfers or disposes of such certificate with intent to 
defraud shall be punished by imprisonment in the state prison not 
exceeding ten years or by a fine not exceeding ten thousand dollars.’’ 


LOANS BY MUTUAL SAVINGS BANKS 


Pennsylvania. 
Editor, Banking Law Journal: 

Dear Sir—To clear up a point that is confusing to me, I should 
like permission to ask you the following two questions: 

1. On what security can a mutual savings bank make loans to 
farmer customers; on a note based on financial statement, on liquid 
security or on mortgages? 

2. Does the same condition apply in all states? 

Banker. 





Answer—The security, which may be accepted by mutual savings 
banks in Pennsylvania for loans, is regulated by the Pennsylvania 
statutes. 

Section 19970, Pennsylvania statutes (1920), contains the fol- 
lowing provision with reference to loans upon real estate: 

‘*It shall be lawful for the trustees of any savings bank to invest 
money deposited therein only as follows: * * * 

‘““V. In bonds and mortgages on unineumbered, improved real 
estate situated in this state.’’ 

Section 19973 provides that whenever buildings are included in 
the valuation of any real estate, upon which a loan is made by a sav- 
ings bank, the buildings shall be insured in such company as the 
trustees of the bank shall direct, and the policy assigned to, or the 
loss made payable as its interest may appear to, the bank. 

Section 19972 provides: 

‘‘It shall not be lawful for the trustees of any savines bank or 
institution incorporated under this act, to loan the money deposited 
with them, or any part thereof, upon notes, bills of exchange or 
drafts, or to discount any such notes, bills of exchange or drafts. 

‘*And in all cases of loans upon real estate, a sufficient bond se- 
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eured by mortgage thereon shall be required of the borrower and all 
the expenses of searches, examinations, certificates of title or ap- 
praisal of value and of drawing, perfecting and recording papers 
shall be paid by such borrower.”’ 

2. The same conditions do not prevail in all states. The reason 
is that each state has its own statutes, declaring what loans may be 
made by savings and other banks, and what collateral may be ac- 
cepted for such loans. 


CHARGING NOTE AGAINST DEPOSITOR’S ACCOUNT 
Wisconsin. 
Editor, Banking Law Journal: 

Dear Sir—Have we a legal right to make a charge against a 
party’s checking account, and place the funds to the credit of a past 
due note? 

Cashier. 


Answer—The general rule is that a bank may apply a general 
deposit to the depositor’s matured indebtedness. This right does not 
exist where the deposit is made for a specific purpose, as where money 
is deposited for the purpose of paying a designated check. And 
the right does not exist where the deposit is made and the debt is 
owing in two different capacities, as where the depositor is liable per- 
sonally on the note and the deposit consists of estate funds placed in 
the bank by the depositor as executor or administrator. 


LIABILITY OF BANK PAYING FORGED CHECK 


Wisconsin. 
Editor, Banking Law Journal: 

Dear Sir—lI will eall your attention to a forged check, which this 
bank accepted. 

A stranger was stopping at our local hotel; the clerk at the hotel 
accepted a check that was evidently a forged signature of John Doe. 
The stranger indorsed the check to the hotel, receiving currency in 
exchange, and in turn they indorsed the same to us, when they pre- 
sented it in their regular deposit. We did not detect the forgery at 
that time; it was not discovered until about three months later, when 
John Doe had his account balanced and the eanceled vouchers re- 
turned to him. 

The question is, are we liable, or is the hotel proprietor? 

Cashier. 


Answer—A bank which pays a check bearing a forgery of a de- 
positor’s signature cannot charge the same against the depositor’s 
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account, unless it can be shown that the payment was the result of 
negligence on the part of the depositor. The general rule is that 
where a drawee bank has paid a check bearing a forged drawer’s 
signature, it will not be permitted to recover the money from the 
person to whom the payment was made, provided the latter received 
the same in good faith. A bank is bound to know its depositor’s 
signature and this rule is strictly enforced. 

‘But the bank is allowed to recover in a case of this kind where 
it can be shown that the person receiving payment was guilty of 
negligence. It has been held in several cases that a person who re- 
ceives a check from a stranger, without inquiry, and collects from 
the drawee bank, without disclosing the cireumstances to the bank, 
is guilty of negligence, rendering him liable to the drawee bank. 


PROTEST OF CHECK 
Georgia. 
Editor, Banking Law Journal: 

Dear Sir—Is a check not marked ‘‘no protest’’ which is deposited 
in a bank in Georgia for collection on another bank in Georgia, but 
sent through a correspondent in Tennessee, considered foreign or 
domestic and would have to be protested to hold the endorser. 

Cashier. 


Answer—Protest is required for the purpose of charging the 
drawer and indorsers with liability only in the case of a foreign bill 
of exchange, appearing on its face to be such, that, is a bill appear- 
ing on its face to be drawn in one state and payable in another state. 
A bank check is a bill of exchange and if it is drawn in one state 
and payable in another, it must be protested in order to charge the 
parties with liability. Where, however, a check is drawn and pay- 
able in the same state, the fact that it is sent out of that state in the 
course of collection does not render it a foreign bill requiring protest. 
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BANK AND INVESTMENT ITEMS 


BANK OF AMERICA AND ATLAN- 
TIC NATIONAL BANK CONSOLI- 
DATE—The Bank of America and the 
Atlantic National Bank, two of the 
oldest financial institutions in New 
York, have agreed to consolidation 
under the name of the Bank of Amer- 
ica. Through the consolidation, which 
is expected to become effective about 
July 15, the Bank of America will 
have resources of over $125,000,000. 

The business of the Atlantic Na- 
tional Bank will be continued as the 
Atlantic branch of the Bank of Amer- 
ica. The active executives of the 
Atlantic National Bank will remain 
at the Atlantic office of the Bank of 
America, with the execption of Presi- 
America, with the exception of Presi- 
several of his associates will become 
directors of the Bank of America. 

The Bank of America, the president 
of which is Edward C. Delafield, was 
founded in 1812 as the successor of 
the first Bank of the United States. 
In 1920 the Franklin Trust Company 
merged with it, as a result of which 
the Bank of America acquired a well 
established trust department and 
doubled its net deposits. It is a state 
bank a'd a member of the Federal 
Reserve System and has a capital and 
surplus of $11,000,000. 


The Atlantic National Bank, with 
deposits of over $17,000,000 was found 
ed as the Merchants Exchange Na- 
tional Bank in 1829. Kountze Broth- 
ers, who became identified with it in 
1914, have been associated with Ameri- 
can banking since 1870. The members 
of the firm established and developed 
several banking institutions in Nebras- 
ka and Colorado in which the present 
members continue their interest. 

The officers of the Bank of Amer- 
ica are: Edward C. Delafield, presi- 
dent; Walter M. Bennet, first vice- 
president; Clarence M. Finck, Thorton 
Gerrish, William J. Montgomery, vice- 
presidents; Charles E. Curtis, vice- 
president and cashier; Frederick G. 
Curry, trust officer; Edward S. Blag- 
den, Clark B. Davis. A. Willis Weat, 
Henry J. Schuler, Arthur C. T. Beers, 
Edward W. Russell, George Whitlock, 
assistant cashiers; William R. Mollin- 
eaux, Jr.. Howard B. Smith, Dudley 
F. Fowler, ‘assistant trust officers; 
William Reimers, manager Fulton 
street and Market offices; Philip G. 
Birckhead, manager Madison avenue 
office; Crowell Hadden, 3rd, manager 
Bush Terminal office; Robert P. Al- 
bright, manager industrial department; 
L. B. Heemskerk, manager foreign 
department; William H. Stoffel, Jr., 
auditor. 
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CORPORATION PROCEDURE—The 
Ronald Press Company of New York 
has published a volume entitled “Cor- 
poration Procedure” by Thomas Con- 
yngton of the New York Bar, R. J. 
Bennett and Paul W. Pinkerton, Cer- 
tified Public Accountants. The _ vol- 
ume is divided into four books as 
follows: 300k I, Corporate Law; 
Book Il, Corporate Finance; Book III, 
Corporate Accounting; Book IV, Cor- 
porate Forms. 

In this volume are concentrated 
full, authoritative, and definite counsel 
and working methods covering each 
of the important problems of cor- 
porate management—law, finance 
and accounting. Because of its wide 
scope and broad utility, this book will 
undoubtedly prove an invaluable 
guide for corporation officials, lawyers, 
accountants, bankers, and investors. 

The authors show exactly what 
should be done at every point in or- 
ganizing and managing corporate af- 
fairs. Questions concerning charter 
and by-laws, limitations of indebted- 
ness, special provisions, meetings, and 
dozens of similar topics are handled 
fully and explicitly. 

In legal matters the manual gives 
authoritative advice and information 
covering every contingency normally 
arising in corporate procedure. 278 
corporate forms are given—the -most 


complete collection ever brought to- 
gether between two covers. 
“Corporation Procedure” goes right 
to the heart of the financial problems 
encountered in organizing and man- 
aging a corporation. It shows in de- 
tail how to construct workable finan- 
cial plans, how to shape an enter- 
prise, how to promote it, and how 
to secure capital on a favorable basis. 
In corporation accounting, practi- 
cally every conceivable situation is 
worked out with clear, detailed ex- 
amples. Changes in accounting tech- 
nic made necessary by modern de- 
velopments are gone over carefully. 
The volume contains 1,689 pages, 
bound in cloth. The price is $10.00. 


THE ADRIATIC BANK DECLARES 
DIVIDEND AND INCREASES STOCK 
-—The General Annual Meeting of The 
Adriatic Bank, Beograd, Jugoslavia, 
was held on May 27th, in the rooms 
of The Adriatic Bank S& Ljubljana. 
From the detailed report of the dele- 
gated member of the Board of Di- 
rectors, the General Manager, Mr. 
Ciro Kamenarovic, it appears that 
the net profit of this bank for the 
business year of 1921 amounted to 
4,522,986.14 Dinars of which the sum 
of 500,000 Dinars was allotted to the 
Surplus Fund. The General Meeting 
then decided to pay to shareholders a 
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regular dividend of 5 per cent., total- 
ing 1,500,000 Dinars, and 7 per cent. 
superdividend, totalling 2,100,000 Din- 
ars—12 per cent. dividend in all, so 
that as from June 10th, 1922, coupon 
No. 16 of The Adriatic Bank stock 
will be paid with 12 Dinars per share. 

The meeting also decided to in- 
crease the capital stock, now 30,000,- 
000 Dinars to 100,000,000 Dinars and 
the Board of Directors was authorized 
to arrange for this increase by de- 
grees at opportune times. 

The Balance Sheet shows Deposits, 
450,522,932.02 Dinars, total turnover 
30,079,591,930.79 Dinars, including cash 
turnover of 3,439,555,073.94; cash and 
bills at short notice on December 31st, 
1921, amounted to 252,882,373.44 Din- 
ars. 


THE GIRARD NATIONAL BANK, 
of Philadelphia, in its issue of “Eco- 
nomic Review’, dated June _ 15th, 
writes as follows concerning the oil 
and coal] situation: 

“The oil situation 
creased production, 
storage, and yet efforts and plans 
of the big interests in the industry 
are to get larger output from existing 
fields and to discover, prove and de- 
velop new sources of supply. The 
Standard Oil and other chief inde- 
pendent groups in the United States, 
and the Royal Dutch-Shell interests in 


is marked by in- 
larger stocks in 


Europe, are all intent upon this, con- 
vinced that the demand for oil and 
its uses will be enormously greater 
within five years. Prices for Penn- 
sylvania crude oil have advanced 25 
cents per barrel on all but one grade 
which is up 15 cents. The selling 
prices for fuel oil in the Chicago ter- 
ritory are up 10 to 15 cents a barrel. 

“Decision of the United States Su- 
preme Court holding that labor unions 
are financially responsible for property 
losses which shall result from their 
actions is very important in itself and 
its bearings. Probably it will exert 
an influence in helping to settlements 
between the anthracite and bitumi- 
nous mine workers and operators, 
There are other strong and active 
factors at work there. One is the in- 
creasing output of bituminous in non- 
union regions, which, with postpone- 
ment on deliveries of coal for next 
winter’s consumption, and the still 
much less than normal industrial de- 
mand, has put and is keeping the 
market in easy condition. In fact, 
the average of prices for spot bitumi- 
nous has dropped 60 cents per ton, 
the prices being well below the maxi- 
mum figures fixed by Secretary 
Hoover. u 

“The anthracite mine workers’ lead- 
ers apparently have abandoned de- 
mands for increased wages. Their ef- 
forts thus fell back to sustain, if pos- 
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sible, the rates in effect prior to April EDWIN BIRD WILSON—President 
1st. This followed the proposition of of the Advertising Agency, bearing 
the anthracite industry for a 21 per his name, in an address entitled 
cent. reduction, on a showing that liv- «Newspapers and Magazines,” de- 
ing costs had come down more than jivered before the Convention of the 


pcan bose ry with a — py Financial Advertisers Association, re- 
justment of wage > w +f cently’ held in Milwaukee, spoke in 


year to meet possibly changing condi- 


tions, and then, all such proposals 
having been rejected by the mine 
workers’ leaders, a request that the 
controversy be submitted to arbitra- 
tion by a commission which President 
Harding should be asked to appoint.” 


THE NATIONAL BANK OF THE 
REPUBLIC, of Chicago, has sent out, 
under the date of June 19, the first 
issue of its New Bulletin, “The Busi- 
ness Indicator,” which is to be pub- 
lished monthly for the benefit of its 
customers. Believing that the busy 
business man very often finds his 
time too taken up to read through 
long columns of printed matter, the 
bank has adopted the charted type 
of review as the most practical and 
convenient, because it tells fact at 
a glance. 

This first issue of “The Business 
Indicator” presents eighteen charts, 
showing prices and conditions for the 
years 1913 to 1921, among which are 
charts covering business failures, 
bank clearings, building permits, Fed- 
eral Reserve loans, commodity, stock 
and bond prices, imports and exports. 


part as follows: 

“Any bank of local importance 
should advertise consistently in the 
best local newspapers. Similarly, 
every bank of national importance, 
or capable of becoming of national 
importance, needs to call to its up- 
building the tremendous _ opinion- 
forming force of the better national 
magazines. 

“There is no surer, no more eco- 
nomical, no more dignified and ap- 
propriate way for a bank to establish 
itself as an outstanding institution 
of national importance than by prop- 
erly advertising in national mediums, 
and one of the collateral and very 
valuable products “$f national adver- 
tising for a big city institution is ad- 
ditional prestige and good will at 
home due to the facts that a consid- 
erable portion of magazine circula- 
tion falls locally and that an institu- 
tion acknowledging its own impor- 
tance by the national advertising 
naturally becomes more important 
in the eyes of its fellow-townsmen 
than if its aspirations were merely 
provincial. 
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“The longer life of a monthly or 
weekly magazine, as compared with 
a daily newspaper, gives it an 
obvious advantage for the bank or 
trust company desirous of building 
itself into national thought and na- 
tion-wide business. Also the adver- 
tiser in a national magazine can have 
an entire page, or two-thirds of a 
page next to reading matter, all to 
himself, without appearing to be so 
flamboyant as a full-page in a news- 
paper might seem to connote. Bet- 
ter printing of magazines, as com- 
pared with newspapers, gives the 
advertising bank an opportunity to 
present more beautiful and appealing 
copy.” 


THE FIDELITY TRUST COM- 
PANY, of Buffalo, N. Y., has issued 
a 125-page coporate trust booklet, en- 
titled “In Witness Whereof.” 

The book starts with a business ro- 
mance entitled, “Brenton & Com- 
pany.” In this story the corporation 
is followed from its inception through 
many adversities until it is finally on 
a sound business and financial basis. 
The corporation encounters the many 
obstacles that usually attend the 
career of every corporation at one 
time or another during its existence. 
The problems are met and solved, 
however, and the solutions may offer 
constructive suggestions to executives 


encounter 
those of 


of corporations who may 
circumstances similar to 
“Brenton & Company.” 

The rest of the book discusses in 
detail the various Corporate Trust fa- 
cilities offered by Trust Companies, 
viz. Transfer Agent, Registrar, Fiscal 
Agent under Municipal Bond Issue, 
Trustee under Corporate Bond Issue, 
Safe Keeping Agent, Depositary un- 
der Reorganization Plan, Disbursing 
Agent, Voting Trustee, Escrow Agent, 
Receiver and Assignee. 

The book was written by H. F. 
Drollinger, Manager, New Business 
Department of The Fidelity Trust 
Company. The writer has made a 
special effort to present the discus- 
sion in a manner that will be easily 
and clearly understood by corporate 
executives not familiar with the sub- 
ject, and has particularly avoided the 
use of technical terms and phrases 
wherever possible. 


CRIME TO DRAW AGAINST NO 
FUNDS IN CHILE—Law No. 3845, of 
the Republic of Chile, which went in- 
to effect on March 24, says Consul 
Brett, Iquique, in a report to the 
Department of Commerce, makes the 
passing of a check drawn against a 
bank in which the drawer has no 
funds a criminal offense, but it also 
contains several other provisions in 
regard to checks. 
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It provides that where the words 
“or order” and “or bearer” are both 
erased the check may be paid only 
to the payee in person, it following 
that checks so written not subject 
to indorsement. A distinction is made 
between ordinary or “payment” 
checks and “sent” checks. The latter 
are those in which the words “for 
me” are included, as “Pay to John 
Doe for me 100 pesos,” thus making 
it clear that the payee is acting only 
as a messenger for the drawer. 

An important provision of the law 
is that giving legal force and effect 
to the crossing of checks. A check 
is crossed by having two _ parallel 
lines drawn across its face, after 
which it may not be paid by cash 
across the counter in any bank but 
can only be accepted for collection or 
deposit from some person having a 
bank account. Crossed checks may 
be indorsed from one person to an- 
other in the usual manner, and any 
indorser has the right to cross a 
check; but these marks, once placed, 
can not legally be erased nor can 
their effect be disregarded. The sys- 
tem provides almost complete security 
against the unlawful cashing of lost 
or stolen checks. 


MANUAL OF BUSINESS LETTER 
WRITING—The Ronald Press Com- 
pany, of New York, has published a 
book entitled “Manual of Business 


Letter Writing,” for the executive of 
the business house of moderate size, 
in any line, who has to write letters 
as an incident of the day’s work. The 
author, E. W. Dolch, A. M., Instructor 
of Business Correspondence, Univer- 
sity of Illinois, is a man of wide 
business experience. He approaches 
letter writing, not as an exercise in 
composition, but as a phase of busi- 
ness practice. 

To enable the user to turn quickly 
to any point in question, he has pre- 
sented the essentials of the subject in 
a series’ of short, explicit outline 
statements, each followed by a para- 
graph of comment or _ suggestion. 
Facing the text on ‘left-hand pages 
are one hundred illustrative letters 
applying the principles developed. 

This volume works out minutely 
the correspondence problems of spe- 
cific business situations. It shows 
you how to prepare letters relatng 
to orders, acknowledgements, and in- 
quiries; claims and adjustments; 
credits and collections; intra-house 
correspondence. In connection with 
sales, it gives an extended explana: 
tion of series letters, form letters, 
and other special types. 

It contains 327 pages, 
cloth. Price 2.25. 


bound in 


BUDGETARY CONTROL—The Ron- 
ald Press Company, of New York, has 
announced that it will shortly bring 
out a volume entitled “Budgetary 
Control,” by J. O. McKinsey, C. P. A., 
a member of the well-known firm of 
Frazer & Torbet, Accountants, of 
New York City. 

This book will be exceedingly valu- 
able to every business man who 
wishes to understand and get the 
full benefit of a systematic method 
of installing and using a budget sys- 
tem. It covers the full working pro- 
cedure involved in stating the plans 
of all the departments of a business 
for a certain period of time in the 
form of estimates; co-ordinating 
these estimates into a_ well-balanced 
program for the business as a whole; 
and the preparation of reports show- 
ing a comparison of the estimated 
and the actual] performance, and the 
revision of the original program if 
such a revision should be necessary. 

“Budgetary Control” gives a detailed 
explanation of the procedure neces- 
sary in budgeting sejes, advertising, 
production, materials, labor, plant 
and equipment, ete. It takes up the 
expense budgets, the financial budget, 
the estimated balance sheet, and the 
estimated statement of profit and loss, 
and co-ordinates al] the items into the 
final reports that are necessary for 
positive executive control. 

The volume will contain about 440 
pages strongly bound in cloth. The 
price is $4.25. 





